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1 c a r r i e r s that have come to some f r u i t i o n . 

2 Are there any other -- have you been 

3 involved i n negotiations? 

4 MR. KRAUS: I have not personally 

5 attended the negotiations. I know that there have 

6 been several meetings between our union and the 

7 Applicants. My understanding i s that they r e a l l y are 

8 -- were not able to get anywhere, although they d i d 

9 meet and I'm sure w i l l continue to t r y to meet. 

10 But there was -- they're cjuite f a r apart 

11 i s my understanding. 

12 CHAIRMAN MORGAN: Mr. Edelman. 

13 MR. EDELMAN: Yes, I'm glad you asked. 

14 Again, I'm not personally involved i n 

15 these, but people have --

16 CHAIRMAN MORGAN: But on behalf of your --

17 MR. EDELMAN: Yes. 

18 CHAIRMAN MORGAN: -- the unions that you 

19 represent. 

2 0 MR, EDELMAN: Generally, from what I 

21 understand from people, the c a r r i e r s ' approach has 

22 been p r e t t y much take i t or leave i t . This i s the 
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1 implementing agreement, this i s what we want you to 

2 sign. 

3 Maybe you can nick around with i t here or 

4 there, but basically that's about i t . And fundamental 

5 to i t i s the idea that their agreements are going to 

6 apply, in particular with the shop crafts and the 

7 dispatchers. 

8 And we have people si t t i n g there saying 

9 what i s your problem; you were sitting there with a 

10 shop or an office in which virtually 100% -- the 

11 dispatchers w i l l be 100% for the Altoona shops. 

12 At NS i t ' s probably about 95, 98%. For 

13 the three CSX shops, i t ' s going to be 100% of the 

14 employees were former Conrail employees. We have --

15 and we provided for you the deposition testimony from 

16 Mr. Peifer and Mr. Spensky and their interrogatory 

17 answers, 

18 There w i l l be no interchange between those 

19 places and existing: offices. Those are stand alone 

20 places. There i s no reason in the world why they 

21 cannot keep the Conrail agreements in place there. 

22 I mean, the joke i s , as Mr. Kraus and Ms. 
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1 Willen have pointed out, these railroads already have 

2 mul t i p l e agreements; the f o r t u i t y f o r them here i s 

3 that Conrail, f o r each c r a f t , only has one. A l l 

4 they've got to do i s take over one more i n connection 

5 w i t h acquiring a f a i r l y large t e r r i t o r y . 

6 And i t ' s j u s t the height of arrogance to 

7 s i t there and say we don't want i t . And when we asked 

8 them -- and that's one of the reasons why we're asking 

9 the Board t o a f f i r m a t i v e l y say there's been no showing 

10 of necessity here to send a message to that a r b i t r a t o r 

11 when i t gets to them i s that, when WR asked them time 

12 and time again -- each of us asked them those 

13 questions. 

14 And i n interrog a t o r i e s multiple times and 

15 again i n deposition, and what do they come up with? 

16 Uniform p a y r o l l system. Our labor r e l a t i o n s people 

17 are going to have t o learn another agreement. Oh, my 

18 God, t h i s i s so complicated. 

19 Things l i k e that i s what they're t a l k i n g 

20 about i s why the e n t i r e agreements have to go. So you 

21 should know that yes, discussions are being held, but 

22 that's what's going i n on the ground. 
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1 A labor r e l a t i o n s o f f i c i a l on -- f o r one 

2 of the organizations t o l d me labor r e l a t i o n s o f f i c i a l 

3 on UP t o describe t o them i n scatological terms what 

4 he would do w i t h his c o l l e c t i v e bargaining agreement 

5 through the a r b i t r a t i o n process. 

6 I t ' s about the same. So there have been 

7 meetings, but i t ' s not that -- and, i f I may, Madame 

8 Chairman, because I do want to be clear, you asked me 

9 to sort of characterize my questions. 

10 We take the p o s i t i o n that there may be no 

11 modification of substantive c o l l e c t i v e bargaining 

12 agreements terms by the A r t i c l e I , Section 4 process, 

13 and that the only variances that can be done there are 

14 i n scope and i n s e n i o r i t y . So that's one. 

15 Two, we do ask f o r an a f f i r m a t i v e 

16 statement about what necessity means. I t ' s gotten 

17 crazy because, from decisions of t h i s Board and 

18 decisions of a r b i t r a t o r s , necessity has ccme t o mean 

19 convenient f o r them or saving money f o r them. 

2 0 So i t can't j u s t be that -- i t can't j u s t 

21 be necessary to the transaction i f i t reduces t h e i r 

22 labor costs. And we urge the Board to restore some 
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1 sense of decency and some realism and some law to t h i s 

2 area. 

3 Okcty, and t h i r d , we do ask that you say --

4 we spent a l o t of time i n discovery to t r y and ask 

5 them to say where i s the necessity h-re, and they had 

6 plenty opportunity to come up with i t . 

7 So I know they would s i t there -- I'm sure 

8 t h e y ' l l say afterwards we don't have to do that to you 

9 here; or don't worry about i t , that w i l l a l l get taken 

10 care of over i n A r t i c l e I , Section 4; but the point 

11 i s , here they were under oath -- there they were under 

12 oath. 

13 We asked them repeatedly. They couldn't 

14 come up w i t h i t . 

15 CHAIRMAN MORGAN: Thank you. 

16 Ms. Willen, did you have anyth ng to add 

17 t o any of t h i s , or --

18 MS. WILLEN: No, I j u s t wanted to make i t 

19 clear that he lAM also i s i n negotiations and has not 

2 0 been able t o reach an agreement. 

21 CHAIRMAN MORGAN: Okay. 

22 Okay, w e l l thank you a l l . This has been 
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2 Now, b e f o r e we go t o the next group o f 

3 l a b o r r e p r e s e n t a t i v e s , I need t o s tep out o f o r d e r . 

4 Mr. O 'Lea ry , who t r i e d t o be here e a r l i e r 

5 bu t d i d n ' t ge t on t he p lane - - h e needed t o ge t on . 

6 So i f you would present your t e s t i m o n y 

7 now. And I a p o l o g i z e f o r f o r g e t t i n g you e a r l i e r , bu t 

8 I go t s u b s t a n t i v e l y i n v o l v e d i n a pane l , which i s 

9 dangerous, and t hen I f o r g e t . 

10 So I a p o l o g i z e . 

11 MR. O'LEARY; Once the day i s r \ i i n e d , you 

• d o n ' t expec* .̂ t o ge t c l e a r e d up. 

13 CHAIRMAN MORGAN: W e l l , I d i d n ' t s t a r t 

14 your day r u i n e d , r i g h t ? 

15 ( L a u g h t e r . ) 

16 I ' m no t r e s p o n s i b l e f o r your day now. 

17 MR. O'BRIEN: No, ma'am. 

18 CHAIRMAN MORGAN: Only mine., and t h a t ' s - -

19 MR. O'BRIEN: Let me thank you , Madame 

20 Chairman, and the Board f c r be ing v e r y t h o u g h t f u l and 

21 accommodating t o a s i t u a t i o n t h a t you had no - -

22 

• 

n o t h i n g t o do w i t h . I t was a v e r y - -22 

• 
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1 CHAIRMAN MORGAN: A i r l i n e s -- I have 

2 nothing to do wit h a i r l i n e s . 

3 MR. 0'BRI72N: -- and we're going to deal 

4 with them i n due course and bring them back subject to 

5 regulation. 

6 (Laughter.) 

7 CHAIRMAN MORGAN: Not me. 

8 MR. O'BRIEN: Thank you very much. 

9 With me today, as you said, i s Thomas M. 

10 O'Leary, who i s the executive d i r e c t o r of Ohio's Rail 

11 Service Development Commission. He's here 

12 representing the e n t i r e State of Ohio, who has been 

13 very active throughout t h i s proceeding. 

14 We appreciate the opportunity to address 

15 the Board on behalf of the State of Ohio, and Ohio 

16 appreciates the time and e f f o r t and commends the Board 

17 and i t s s t a f f f o r the tremendous amount of high 

18 q u a l i t y work that has been accomplished i n connection 

19 wit h the proposed d i v i s i o n of Conrail's l i n e s up to 

20 date. 

21 At the beginning of the Conrail sale 

22 process. Chairman Morgan, you met wit h several Ohio 
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10 

1 r a i l o f f i c i a l s t o provide an overview of the impending 

2 process. They appreciate that. 

3 At the time, you advised that the job of 

4 the states would be t o focus on the benefits versus 

5 the harms of the proposal i n evaluating the proposed 

6 sale, and that i s exactly what Ohio d i d . Ohio has 

7 never disputed that there would be benefits from tha 

8 proposed transaction. 

9 The serious question f o r Ohio has been 

would related harms be addressed? Ohio entered the 

11 Conrail sale process with an open mind. Ohio state 

12 agencies, the Attorney General's Office, the Public 

13 U t i l i t i e s Commission and the Ohio Rail Development 

14 Commission conducted extensive outreach programs to 

15 include -- and including s i x public meetings across 

16 the state. 

17 Concurrently, both houses of the Ohio 

18 l e g i s l a t u r e conducted hearing. A l l came to the same 

19 conclusion: that though the benefits of the proposed 

sale were s u b s t a n t i a l , the harms were grievous enough 

21 that Ohio had t o stand up and oppose the proposed 

22 transaction. 
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1 Now displayed on the board i s a quick 

2 l i s t i n g of what those problems were deemed today, and 

3 I'd l i k e to take a few minutes t o focus on the 

4 overview of the harms that do face Ohio. 

5 F i r s t and foremost, Ohio would be harmed 

6 by dramatic increases of t r a i n s through many of Ohio's 

7 c i t i e s , towns and v i l l a g e s , as you've heard throughout 

8 t h i s morning and yesterday. 

9 I t ' s d i f f i c u l t t o convey wit h charts and 

10 graphs the anguish of a family w a i t i n g f o r an 

11 ambulance or a f i r e truck that has not yet arr i v e d 

12 because i t ' s been detoured or blocked by a t r a i n , or 

13 the f r u s t r a t i o n of a driver who can't accomplish the 

14 simplest of errands without being stopped at an at 

15 grade crossing. 

16 You get the idea of the magnitude of the 

17 problem by looking at the green l i n e s on the map you 

18 now see. And I'm a f r a i d i t ' s not too clear, but there 

19 are numerous l i n e s i n Ohio where r a i l t r a f f i c Js going 

20 to increase dramatically. 

21 The bottom l i n e i s , Ohio communities 

22 r i g h t l y fear the adverse impacts of 20, 30, 40, even 
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1 60 a d d i t i o n a l t r a i n s per day passing through t h e i r 

2 towns and neighborhoods. Ohio has maintained vigorous 

3 support of i t s communities and t h e i r request f o r 

4 adequate m i t i g a t i o n i n the adverse impacts of 

5 increased t r a i n t r a f f i c . 

6 I t i s unacceptable t o Ohio t h a t , i n the 

7 e n t i r e Conrail served sale area, the SEA recommended 

8 that Applicants negotiate with the l o c a l community f o r 

9 a grade separation i n only one single instance. 

10 Ohio requests that the Board go beyond the 

11 recommends of SEA and mandate that the Applicants 

12 continue to negotiate f o r a period of at least a year 

13 with communities on record i n t h i s proceeding which 

14 have requested grade separations. 

15 Adversely impacted communities should have 

16 the r i g h t w i t h i n a year to request that the Board 

17 review the record to determine i f reopening t h i s 

18 c r i t i c a l issue i s warranted. 

19 Although i n instances such as grade 

20 separations we believe the SEA should have gone 

21 f u r t h e r , Ohio i s very supportive of the many 

22 innovative recommendations i n the EIS. 
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1 Ohio urges the Board to include the SEA 

2 recommendations as minimum m i t i g a t i o n f o r the adverse 

3 impacts that the proposed transaction would have on 

4 l o c a l communities, 

5 I n t h i s regard, Ohio asks the Board co 

6 i n s t r u c t the SEA to review and revise i t s 

7 recommendations to ensure that a l l s i m i l a r l y impacted 

8 communities w i l l be provided operation response 

9 software and special t r a i n i n g i n Pueblo. 

10 The SEA has reserved these valuable too l s 

11 only f o r communities which had -- deemed to have 

12 environmental j u s t i c e concerns. Ohio i s very much 

13 concerned that numerous communities face that same 

14 problem throughout the State of Ohio. 

15 S i m i l a r l y , i t ' s very unclear t o Ohio why 

16 SEA recommended r e a l time t r a i n monitoring technology 

17 f o r some communities and not f o r others. For example, 

18 i n towns -- the towns of Grafton, Wilmington, 

19 Lagrange, d a i l y t r a i n t r a f f i c w i l l increase from 14 t o 

20 54 t r a i n s , and annual HAZMAT carloads w i l l increase 

21 from 16,000 to 46,000. 

22 Why didn't the SEA recommend that these 
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1 communities be provided the real time t r a i n monitoring 

2 systems as i t did f o r s i m i l a r l y impacted communities? 

3 I f these communities and others l i k e them 

4 cannot get help from the STB to require Applicants to 

5 contribute to grade separations, at the very least 

6 emergency response personnel should know when the 

7 t r a i n i s coming. 

8 Because only one l i n e i s generally 

9 involved, r e a l time monitoring should be r e l a t i v e l y 

10 straightforward and inexpensive. Ohio does appreciate 

11 that 29 of 89 crossing recommended f o r improved active 

12 warning devices are i n Chio. 

13 Where such devices are u l t i m a t e l y required 

14 to be i n s t a l l e d i n Ohio, they should be required to 

15 meet Ohio's safety standards. That i s that they 

16 should include gates as well as flashes to ensure that 

17 they're adequately e f f e c t i v e . 

18 At the same time, Ohio wishes to advise 

19 that i t i s continuing constructive negotiations wi t h 

2 0 the Applicants concerning grade crossing needs i n 

21 corridors that w i l l be affected by the proposed 

22 transaction. 
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1 Thus f a r , as a r e s u l t of ongoing 

2 negotiations, arrangements have been made t o upgrade 

3 over 70 crossings through j o i n t funding arrangements. 

4 Presently, Ohio and j o i n t Applicants are a c t i v e l y 

5 discussing the needs of four additional corridors and 

6 hope to conclude those negotiations w i t h i n 120 days. 

7 The Board's active involvement and 

8 in t e r e s t i n grade crossing concerns i s a key fa c t o r i n 

9 the res u l t s that are being achieved. 

10 And t h i s morning, Madame Chairman, you 

11 made the comment " t a l k i n g must not stop here," and we 

12 urge that that i s the case. 

13 Now on the commercial issues that so very 

14 much concern the state. And p a r t i c u l a r l y , the 

15 Wheeling & Lake Erie. Wheeling & Lake Erie Railway i s 

16 the fou r t h largest r a i l r o a d i n the state, and i t faces 

17 possible bankruptcy. 

18 For a l l r a i l dependent Ohio companies, a 

19 Wheeling bankruptcy cannot be accepted as business as 

20 usual. The uncertainty -- service i n t e r r u p t i o n s and 

21 other unknowns that Wheeling bankruptcy would bring 

22 could have a devastating impact on key Ohio in d u s t r i e s 
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1 such as s t e e l , stone, petrochemical and p l a s t i c s . 

2 The Wheeling i s a c r i t i c a l part of Ohio's 

3 transportation i n f r a s t r u c t u r e serving the ind u s t r i e s 

4 you see on the chart on the w a l l . These industries 

5 employ well over 20,000 people. 

6 Ohio urges that the Board impose 

7 conditions needed to keep the Wheeling viable, and 

8 these conditions should include guaranteeing 

9 dependable competitive access f o r neomodal; opening 

10 access t o Ohio's coal producing regions, thereby 

11 p u t t i n g Ohio mines on par with the Monongahela f i e l d s ; 

12 and other conditions deemed necessary to keep Wheeling 

13 i n t a c t and v i a b l e . 

14 As t o Centerior Energy, Ohio supports 

15 Centerior's e f f o r t s to r e t i n the status quo i n terms 

16 of competition w i t h other u t i l i t i e s . I t i s manifestly 

17 u n f a i r that Centerior's competitors w i l l gain r a i l t o 

18 r a i l competition at e l e c t r i c generating s i t e s while 

19 Centerior w i l l not. 

20 As you can see by the map that's now 

21 projected on the w a l l , Detroit Edison i s f u r t h e r from 

22 the Monongahela coal f i e l d s than any Centerior p l a n t . 
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Nevertheless, Detroit Edison w i l l have cheaper coal 

tr a n s p o r t a t i o n r i g h t s because of i t s newly found r a i l 

competitive advantage. 

Here again, j o i n t access to the 

Monongahela coal f i e l d s should be balanced with 

competitive access t o Ohio coal regions. 

Now, as to stone issues. The loss of 

single l i n e service f o r Ohio's aggregate industry i n 

western Ohio, what Ohio's been c a l l i n g a one t o two 

s i t u a t i o n , i s one of the most vexing and f r u s t r a t i n g 

aspects of the e n t i r e Conrail sale transaction. 

As you w i l l see on the map on the w a l l , 

Ohio stone producers have spent many m i l l i o n s of 

d o l l a r s developing quarries that can function 

e f f e c t i v e l y because they c u r r e n t l y have single l i n e 

r a i l service from western Ohio to eastern Ohio. 

The map on the x/all shows how present 

single l i n e stone moves w i l l become -- w i l l have to 

become two l i n e hauls unless something i s done about 

i t . The cost of about four d o l l a r s a ton to move 

stone now i s as shown. 

The bottom l i n e i s that there are not 
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1 enough revenues to support two railroads handling what 

2 i s now a single 1'.ne movement. The stone i s j u s t not 

3 going t o move from western Ohio to eastern Ohio points 

4 and down beyond. 

5 I t w i l l be replaced by stone coming from 

6 the Lakes or some other source. There are no markets 

7 i n western -- f o r western Ohio stone quarries to 

8 replace eastern Ohio markets. 

9 The bottom l i n e i s Ohio producers and 

10 users both stand t o lose i f the s i t u a t i o n i s not 

11 redressed. Ohio supports the stone shippers' request 

12 that the Applicants be required to preserve e x i s t i n g 

13 single l i n e hauls. Such a condition merely preserves 

14 the status quo. 

15 Now as the Ann Arbor Railroad. Ohio 

16 continues t o support the Ani." Arbor and asks the Board 

17 to mandate conditions necessary t o keep i t v i a b l e. In 

18 i t s f i l i n g s , Ann Arbor p l a i n l y described how i t would 

19 lose $3 m i l l i o n d o l l a r s i n revenues due to the changes 

20 i n l o g i s t i c s of the proposed transaction. 

21 The adverse consequences of such a loss 

22 should not be ignored. 
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1 As to ASHTA Chemical, Ohio continues to 

2 support ASHTA Chemical, who made i t s case yesterday. 

3 They have raised a legitimate one to two issue and 

4 should be provided remedial measures which w i l l 

5 eliminate the adverse impact of unnecessary c i r c u i t o u s 

6 movements of HAZMAT which would otherwise r e s u l t . 

7 As to neomodal, Ohio continues to support 

8 the e f f o r t s by neomodal to ensure that the state of 

9 the a r t intermodal f a c i l i t y i s not isola t e d by the 

10 Applicants. Ohio supports the conditions sought by 

11 neomodal, including assurance of viable connections 

12 wiLa Class I intermodal f a c i l i t i e s . 

13 As t o r a i l labor, although many of the 

14 r a i l Brotherhoods now support the Conrail transaction, 

15 f a i r treatment of labor w i l l remain an issue 

16 p a r t i c u l a r l y i n view of the d i s i n t e g r a t i o n of Conrail 

17 that w i l l occur. 

18 Adequate protective conditions and 

19 meaningful oversight w i l l help to assure f a i r 

20 treatment. 

21 Ohio wants to make i t very clear. I n 

22 seeking STB mandates to redress the transaction 
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1 related harms, i t i s -- i t ' s not the only t h i n g that 

2 the state i s doing. The state i s investing 

3 considerable time and m i l l i o n s of d o l l a r s i n f i n d i n g 

4 reasonable solutions. 

5 Before f i l i n g i t s protest to the proposed 

6 transaction, Ohio committed $2 m i l l i o n d o l l a r s to a 

7 c o r r i d o r f o r safety flasher and gate i n i t i a t i v e s on a 

8 CSX Greenwich to Chicago double track l i n e . Recently 

9 Ohio committed another m i l l i o n dollars t o the 

10 Greenwich l i n e f o r a p o r t i o n of the corrido". 

11 Ohio i s c u r r e n t l y working wit h NS on 

12 s i m i l a r m u l t i - m i l l i o n d o l l a r corridors. 

13 I f I might j u s t conclude. 

1<t By seeking to redress the harms of the 

15 protected Conrail sale transaction, Ohio i s doing i t s 

16 job to protect the public i n t e r e s t of Ohio communities 

17 and businesses. I would l i k e to close by urging the 

18 Board to do the same. 

19 You have broad a u t h o r i t y to adopt 

2 0 conditions as needed to redress the harms to the 

21 public i n t e r e s t . Ohio urges you to adopt the 

22 appropriate conditions to ameliorate the serious harms 
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i t has i d e n t i f i e d . 

2 And, at the same time, Madame Chairman, I 

3 would l i k e , on behalf of Ohio, t o commend the re s u l t s 

4 of what has occurred i n the settlements that we've 

5 heard about t h i s morning. 

6 We r e a l l y strongly believe i t ' s because of 

7 the Board's involvement and i t s nudging of the private 

i n t e r e s t s to negotiate t h e i r solutions that these 

9 things have come about, and we urge you to keep 

10 involved. 

11 Thank you very much. 

12 CHAIRMAN MORGAN: Thank you. 

13 Now, Mr. O'Leary, do you have some 

14 comments, or are you here to --

15 MR. O'LEARY: No, Madame Chairman; I'm 

16 here to respond to any questions you have. 

17 CHAIRMAN MORGAN: Okay, good, okay. I 

wanted to make sure since you st a r t e d o f f -- the way 

19 you sta r t e d o f f , I wanted to make sure that we were 

20 together. 

21 A couple of questions. You covered 

obviously a l l the issues that are important to Ohio, 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE , N.W. 
(202) 234-4433 AIASHINGTON. D C. 20005-3701 www neakgrou com 

22 



260 

1 and we've been dealing with each of these issues 

2 throughout these l a s t two days. Let me j u s t go i n t o 

3 a couple of them and ask a couple of questions. 

4 F i r s t of a l l , w i t h respect to the 

5 environmental m i t i g a t i o n tnat covers Ohio, and I'm 

6 sure you've noticed that there's a l o t i n the EIS 

7 rel a t e d t o Ohio, so we have attempted to address a l o t 

8 of those issues. 

9 One, of course, i s Fostoria, which f o r 

10 everyone was an important issue to tackle and there 

11 were some important issues here. 

12 Would you care to s p e c i f i c a l l y comment on 

13 the EIS as i t relates to Fostoria because I know that 

14 you a l l have been quite concerned about t h a t . 

15 MR. O'LEARY: Our f r u s t r a t i o n w i t h the 

16 conclusions that the SEA came to with regard to 

17 Fostoria was that our b e l i e f i s that they overstated 

18 the s i t u a t i o n as e x i s t i n g conditions -- as f a r as 

19 e x i s t i n g conditions go. 

20 As was said by the previous panel, these 

21 t r a i n movements that indicate -- there are 16 slow 

22 crossing moves or switching moves that w i l l be reduced 
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1 t o 11, therefore the conditions should improve; a l l 

2 that i s contingent on the plan as submitted being the 

3 plan that's implemented and the plan that the Fostoria 

4 residents experience over a f i v e or seven year period. 

5 So to expect that the safety needs are 

6 only going to be as severe as the plan indicates, I 

7 think i s a leap of f a i t h i n that the plan, as 

8 submitted, w i l l be how the operations r o l l out. 

9 Our sense i s that yes, there's c e r t a i n l y 

10 preexisting conditions there; but there are also 

11 preexisting conditions on the NS and CSX system. They 

12 are not Conrail preexisting conditions. 

13 And so, i n t h i s s i t u a t i o n where they're 

14 going to worsen the public safety response and i t i s 

15 on t h e i r own current system, we believe that some sort 

16 of grade separation m i t i g a t i o n i s appropriate there. 

17 CHAIRMAN MORGAN: Now I t h i n k I understood 

18 you t o say, with respect to grade separations i n 

19 general, that the m i t i g a t i o n that's been imposed t o 

20 upgrade -- there's a t o t a l of 89 grade crossings. 

21 MR. O'LEARY: Crossings; yes, ma'am. 

22 CHAIRMAN MORGAN: I meant grade crossings. 
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1 But with respect to the ones i n Ohio, you 

2 would suggest more stringent upgrading standards be 

3 applied t o the grade crossings i n Ohio. Did I 

4 understand that you be your position? 

5 MR. O'BRIEN: In p a r t i c u l a r , the concern 

6 there i s where there were recommended flashers. Ohio 

7 has found, and as I understand i n t a l k i n g w i t h the 

8 Public U t i l i t i e s Commission of Ohio, they never do 

9 j u s t one without the other, flashers and gates. 

10 Because, to have adequate prot e c t i o n and 

11 adequate effectiveness, the two need to be i n s t a l l e d 

12 together, and that was the concern we raised there. 

13 MR. O'LEARY: Our most recent grade 

14 crossing f a t a l i t y , Tuesday of l a s t week, took place at 

15 a flasher only crossing. Although that i s anecdotal, 

16 I think i t makes the point that flashers only, as a 

17 recommended upgrade, r e a l l y only do hal f the job. 

18 And so we have, as an ongoing p o l i c y , 

19 where we're upgrading from passive to flashers and 

20 gates and not flashers only. 

21 The other issue that we didn't perhaps 

22 a r t i c u l a t e as c l e a r l y as we should i s the notion t h a t 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE , N.W. 
(202) 234-4433 WASHINGTON, D C. 20005-3701 www.neakgrou.com 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

263 

we have four corridors that we're c u r r e n t l y i n 

discussion with, three on the NS side and one on the 

CSX side. 

They happen to be corridors i n which a 

number of the m i t i g a t i o n recommendations are made. 

And our b e l i e f i s , i f you give us 120 days to work 

those out, we w i l l b u i l d s i g n i f i c a n t l y more crossings, 

as many as 75 additional to the 70 we've already b u i l t 

i n r e l a t i o n to t h i s transaction. 

And we'll do that at a cost that I believe 

w i l l not be s i g n i f i c a n t l y higher than i f the 

Applicants pay f o r the recommended m i t i g a t i o n , 100%, 

at t h e i r expense. So the cost sharing c o r r i d o r 

approach w i l l provide Ohioans with f a r greater 

prot e c t i o n than the spot by spot m i t i g a t i o n that you 

f i n d i n the SEA's recommendations. 

MR. O'BRIEN: I f I may j u s t add to t h a t . 

The state has been i n a partnership type 

approach to t h i s s i t u a t i o n , as we've said i n our 

pleadings, looking at the various corridors. And t h i s 

i s a j o i n t investment by the state and by the 

Applicants i n these corridors to upgrade the grade 
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1 crossings. 

2 And what Mr. O'Leary i s saying i s , through 

3 the partnership arrangements, they're going to get 

4 more accomplished than j u s t what's been accomplished 

5 s o l e l y by the recommendations of SEA. 

6 MR. O'LEARY: But, i f I could give you a 

7 s p e c i f i c , i f you think i n your minds the Bellevue to 

8 Columbus co r r i d o r , my r e c o l l e c t i o n i s there are s i x 

9 locations i n which upgrades are recommended. 

By rough accounting, that would cost 

11 Norfolk Southern i n the neighborhood of a h a l f m i l l i o n 

12 d o l l a r s to do that on t h e i r own. Five or s i x 

13 locations get upgraded. 

14 The corridor we're working on, we're 

15 e n t e r t a i n i n g the improvement of 17 crossings. And the 

16 out of pocket cost to Norfolk Southern on that 17 

17 project c o r r i d o r would be $170,000. 

18 So, i f you allow us 120 days or so to work 

19 these out, my sense i s that we won't cost the 

Applicants much, i f anymore, r.oney and y o u ' l l have a 

21 l o t safer Ohio as a r e s u l t of i t because the c o r r i d o r 

22 approach works. 
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1 You get economies of scale, you get good 

2 public awareness when the projects are going up, and 

3 we're convinced we're already saving l i v e s as a 

4 r e s u l t . I f you only put up 29 crossings when we could 

5 do 75 for our people, my sense i s that you t i e our 

6 hands i n advance. 

7 As you know, there have been kind of macro 

8 -- major agreements being worked on i n the past few 

9 weeks i n the Cleveland metropolitan area. My sense i s 

10 that that has required almost the e n t i r a a t t e n t i o n of 

11 the rai l r o a d s ' environmental m i t i g a t i o n teams. 

12 My sense i s when aruno gets done f o o l i n g 

13 around with Cleveland and the CSX people get done 

14 f o o l i n g around wi t h Cleveland, t h e y ' l l then be able to 

15 focus on these other corridors, and I'm confident that 

16 we can do t h i s i n a timely fashion. 

17 The other corridor -- the CSX co r r i d o r I'd 

18 l i k e to j u s t make a comment or two on i s the 

19 Perrysburg t o Deshler corridor. You're recommending, 

2 0 i f memory serves me, about 11 or 12 structures there. 

21 We're building f i v e of those are we're 

22 speaking r i g h t now. They're c u r r e n t l y under 
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1 construction. We did that a f t e r the l i n e was 

2 reactivated. So my sense i s that, i f we partner with 

3 CSX on that co r r i d o r , we can get increased protection 

4 there at less out of pocket cost to the r a i l r o a d . 

5 So give us a chance to keep up the 

6 negotiationt!. We've demonstrated we can negociate 

7 safety quotas, we can negotiate environmental impacts 

8 i n metropolitan areas. I'm. confident, w i t h the 

9 ongoing r e l a t i o n s h i p we're nurturing, we can work on 

10 these other aspects as w e l l . 

11 CHAIRMAN MORGAN: Well, I think, you know, 

12 c l e a r l y t h i s environmental process has been an 

13 evolving one as i t relates to t h i s p a r t i c u l a r matter. 

14 And c e r t a i n l y the s t a f f here has been t r y i n g to keep 

15 up with that and be part of that. 

16 But I think the other point -- and t h i s i s 

17 why I'm pursuing t h i s with you - - i s that obviously we 

18 have r e s p o n s i b i l i t i e s to respond to the environmental 

19 and safety issues that arise as a r e s u l t of a 

20 transaction that we might approve. 

21 And so we've had a l o t -- we've heard a 

22 l o t from a l o t of d i f f e r e n t communities about the best 
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1 way to do th a t . You know, some have suggested that we 

2 impose X, Y and Z. Some have suggested, as you are 

3 today, time for negotiation. 

4 And so I think our job i s to t r y to --

5 MR. O'BRIEN: Could we j u s t emphasize your 

6 response and your involvement, Madame Chairman, and 

7 t h i s Board's involvement has f a c i l i t a t e d much of what 

8 Mr. O'Leary's been t a l k i n g about. I t ' s gotten people 

9 t o the table and i t got them t h i n k i n g about i t . 

10 And I think the f r u s t r a t i o n f o r Ohio r i g h t 

11 now i s l i t e r a l l y the hugeness of the Cleveland 

12 s i t u a t i o n and the diversion of time and e f f o r t t o get 

13 that solved. Mr. O'Leary has worked night and day on 

14 these co r r i d o r s , and they do want to get i t done. 

15 I t ' s a matter of there's j u s t so l i t t l e 

16 time to get i t a l l done i n . But your involvement has 

17 tremendously pushed t h i s forward i n a constructive 

18 way. 

19 MR. O'LEARY: Madame Chairman, i f I might 

20 j u s t make the suggestion that i f the 29 projects that 

21 are i n the f i n a l environmental impact statement could 

22 be held i n abeyance and give us 120 days to work on 
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1 these corridors, i f we can't produce results on those, 

2 i f we don't f i l e signed agreements w i t h i n that period, 

3 then the recommended m i t i g a t i o n then take place solely 

4 at the Applicants' expense. 

5 But we think that that would provide us 

6 some leverage and an incentive. As I a r t i c u l a t e d , the 

7 Columbus to Bellevue corridor i s money i n the bank f o r 

8 NS. They get 17 instead of a handful of projects at 

9 about three, four hundred thousand d o l l a r s less. 

10 We don't bargain f o o l i s h l y i n Ohio, but we 

11 bargain f a i r l y when i t comes to the i n t e r e s t of the 

12 public safety. We have no in t e r e s t i n squeezing money 

13 out of the Applicants to make Ohio safer. We want to 

14 partner w i t h the r a i l r o a d to make our communities and 

15 our state safer. 

16 CHAIRMAN MORGAN: Just to move on to a 

17 couple of other things, the competitive issues, the 

18 non-environmental issues for a minute. 

19 You've talked about Wheeling & Lake Erie 

20 and Ann Arbor as two railroads --

21 MR. O'BRIEN: Yes. 

22 CHAIRMAN MORGAN: -- of great importance 
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1 t o the state. I think your suggestion i n your 

2 testimony was t o provide some sort of connection at 

3 Toledo that might help both of these r a i l r o a d s --

4 MR. O'BRIEN: Yes. 

5 CHAIRMAN MORGAN: -- to achieve the 

6 v i a b i l i t y or to maintain the v i a b i l i t y that you f e e l 

7 i s important t o Ohio. 

8 MR. O'BRIEN: That c e r t a i n l y would help 

9 them. That c e r t a i n l y would help the two. 

10 MR. O'LEARY: One of the other kind of new 

11 issues -- and again, with reference t o evolving 

12 process, Madame Chairman -- i s that the notion that 

13 Centerior i s a r t i c u l a t i n g about competitive access at 

14 destination. 

15 We believe that i f you look at the Mon 

16 Coal Fi e l d j o i n t access and you look j u s t to the west 

17 of the Ohio coals, that there i s an element of 

18 inequity there; that single access to the active Ohio 

19 mines, Conrail being the server now, there's an 

20 opportunity to i n j e c t competition i n t o those coal 

21 regions by assigning competitive or trackage r i g h t s 

22 access down the current Conrail l i n e that NS w i l l take 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N W 
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nMkgrott com 



over. 

270 

2 So i f the notion i s we want to get 

3 competition i n the movement of coals and the 

4 r e l a t i o n s h i p t o generation of e l e c t r i c i t y i n the 

5 midwest t o open up j o i n t access at the Mon Coal Fields 

6 and not open up j o i n t access to Ohio coals, and then, 

7 on the f l i p side of th a t , to have captive shippers at 

8 Ohio's e l e c t r i c generation f a c i l i t i e s and u t i l i t i e s 

9 with j o i n t access and competition i n rates, we f e e l 

10 w i l l r e a l l y put our Ohio u t i l i t i e s behind the eight 

11 b a l l as t h i s ongoing movement towards u t i l i t y 

12 deregulation begins to h i t . 

13 And so that the neighboring u t i l i t i e s , 

14 Det r o i t Edison, w i l l be able to wheel power i n t o the 

15 F i r s t Energy Centerior area. And although t h i s i s not 

16 about e l e c t r i c u t i l i t y deregulation, there's a close 

17 r e l a t i o n s h i p between the competition of coals and the 

18 competition -- price of a generated k i l o w a t t of 

19 e l e c t r i c i t y . 

2 0 I t h i n k i t ' s important, although i t ' s l a t e 

21 entry, i f you w i l l , i n t o the consideration, i f we're 

22 going to open up competition i n high sulphur coals. 
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1 l e t ' s get competition i n both West V i r g i n i a , 

2 Pennsylvania and Ohio. 

3 CHAIRMAN MORGAN: Now j u s t one l a s t 

4 question. We heard from the aggregate shippers 

5 e a r l i e r , stone shippers, about t h e i r service concerns. 

6 And I asked, I believe, one of the witnesses about 

7 Wheeling & Lake Erie about how Wheeling & Lake Erie 

8 could help i n th a t . 

9 Do you have any comments on that 

10 p a r t i c u l a r issue, bringing two Ohio in t e r e s t s 

11 together? 

12 MR. O'LEARY: We j u s t invested a l i t t l e 

13 over one m i l l i o n d o l l a r s i n j o i n t project w i t h the 

14 Wheeling to improve the through put c a p a b i l i t y of the 

15 Wheeling's l i n e t o these o r i g i n s and the destinations. 

16 So we're playing b a l l and we're working hard to make 

17 sure that Wheeling's viable there. 

18 I think the issue that's important to note 

19 -- and my Conrail, BL&E frie n d s that l i v e i n the 

20 general area that I do point out that there i s a labor 

21 issue there as w e l l . 

22 Disrupting the labor u n i t , the loc a l that 
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1 moves that coal now on the Conrail system i s a 

2 problematic issue i f you s p l i t that movement at 

3 Crestline between two Class I's. So part of the 

4 sol u t i o n f o r the Ohio stone i s improving the 

5 Wheeling's a b i l i t y and keeping the Wheeling viable. 

6 But i t ' s also important that these 

7 quarries i n Spore and i n Carey maintain single l i n e 

8 Class I service. To put a l l of Ohio's stone hopes i n 

9 the Wheeling's hands I think i s an issue that --we 

10 want the Wheeling to be viable, but we don't want them 

11 to have a monopoly i n the movement of stone i n Ohio as 

12 w e l l . 

Wmm 
13 And unless single l i n e Class I movements 

14 are preserved i n those quarries, that's exactly what 

15 w i l l happen. The two l i n e i n t e r l i n e move -- once the 

16 NIT League agreement expires, i t ' s hard f o r me to 

17 understand how Norfolk Southern and CSX are going to 

18 i n t e r l i n e move stone i n a p r o f i t a b l e way at the 

19 volumes that are currently being moved at Conrail 

20 single l i n e . 

21 CHAIRMAN MORGAN: Okay, thank you. 

22 Vice Chairman. 
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1 VICE CHAIRMAN OWEN: No. 

2 CHAIRMAN MORGAN: Okay, I appreciate i t , 

3 and I'm glad we could get to you. 

4 MR. O'LEARY: What a day. We appreciate 

5 your help i n t h i s e f f o r t . 

6 MR. O'BRIEN: Thank you very much. 

7 MR. O'LEARY: And we want to congratulate 

8 the railroads f o r t h e i r cooperation. I t ' s been a 

9 tough road, Madame Chairman, but nothing --

10 CHAIRMAN MORGAN: No road i s easy. 

11 MR. O'LEARY: Nothing i n t h i s l i f e worth 

12 having comes easy, and so we th i n k that some of these 

13 agreements w i l l provide l a s t i n g s t a b i l i t y and safety 

14 and commercial success f o r t h i s transaction. 

15 CHAIRMAN MORGAN: Okay, thank you both. 

16 Okay, l e t ' s -- we'll return t o the labor 

17 -- the rest of the labor witnesses. 

18 F i r s t we w i l l hear from Clinton M i l l e r , 

19 United Transportation Union; then Robert Godwin, 

20 Brotherhood of Locomotive Engineers--Consolidated R a i l 

21 Corporation--General Committee of adjustment; Angelo 

22 Chick, Brotherhood of Locomotive Engineers, D i v i s i o n 
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1 227; Samuel Nasca, New York State L e g i s l a t i v e Board, 

2 United Transportation Union; and then Harry Barbin and 

3 William O'Connell, Retirees--Former Employees of 

4 Conrail. 

5 And I hope we have enough chairs. And i f 

6 we don't, make sure we do, please. 

7 Please proceed. 

8 MR. MILLER: Chairman Morgan, I ' l l say h i 

9 t o Vice Chairman Owen when he returns. 

10 CHAIRMAN MORGAN: He j u s t had t o step out 

11 f o r one second. 

12 MR. MILLER: I'm Clinton M i l l e r , general 

13 counsel to the United Transportation Union. With me 

14 at the table, on behalf of the I n t e r n a t i o n a l , i s UTU 

15 national l e g i s l a t i v e d i r e c t o r James M. Brokenhofer, 

16 who w i l l be available f or questions along w i t h me 

17 a f t e r our argument portion. 

18 The UTU i s i n conditional support of the 

19 a p p l i c a t i o n on the basis of the commitments the 

20 c a r r i e r s have made as to how the New York Dock 

21 conditions w i l l be administered as t o UTU members. 

22 Rather than asking that these commitments 
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1 be made actual conditions by the Board subsequent to 

2 i t s approval of the transaction, i f permitted, UTU 

3 requests that these commitments be noted i n the 

4 Board's decision along w i t h the statement that the 

5 Board expects the Applicants to l i v e up to t h e i r 

6 commitments to UTU s i m i l a r to what t h i s Board put i n 

7 i t s decision at page 171 and footnote 218 of the 

8 decision i n the UP/SP merger. 

9 The commitments the Applicants have made 

10 here are s i m i l a r to t:.ose made i n the UP/SP merger, 

11 but they have been improved f o r the benefit of UTU 

12 members and, i n f a c t , f o r the Applicants. 

13 The c a r r i e r s have committed to automatic 

14 c e r t i f i c a t i o n or UTU members as adversely affected by 

15 the transaction without the necessity of i d e n t i f y i n g 

16 or showing causal connection to the transaction. 

17 This applies t o the 132 trainmen whose 

18 jobs w i l l be transferred, the 329 trainmen whose jobs 

19 w i l l be abolished, and the 29 yard masters whose jobs 

20 w i l l be affected by t h i s implementation i f approval i s 

21 granted. 

22 A l l i s indicated i n the Applicants' labor 
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1 impact exhibit. Additionally and beyond that, this 

2 automatic certification w i l l apply to a l l other train 

3 service employees, yard masters and hostlers 

4 identi.ied by any Article I , Section 4 implementation 

5 notice served by the Applicant, as well as to 

6 engineers on those properties where UTU holds the 

7 contract for engineers. 

8 The Applicants have also committed to 

9 providing the names and test period averages, or TPAs, 

10 of such employees as soon as possible upon 

11 implementation. In exchange for automatic 

12 certification, UTU committed to use i t s best efforts 

13 to negotiate agreements implementing Applicants' 

14 operating plan prior to the date of oral approval of 

15 the application and contingent entirely upon Board 

16 approval. 

17 UTU has done so. Some of UTU's general 

18 committees of adjustment, which are in charge of 

19 contract administration, have reached tentative 

2 0 agreements, and a great number of others are close to 

21 tentative agreements with both CSX and NS, a l l subject 

22 to ra t i f i c a t i o n . 
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1 In t h a t connection and i n l i n e with t h e i r 

2 commitments, NS and CSX w i l l apply automatic 

3 c e r t i f i c a t i o n t o Conrail employees who become t h e i r 

4 employees as a r e s u l t of such implementing agreements. 

5 Anywhere implementing agreements are not 

6 reached, a r b i t r a t i o n w i l l commence w i t h i n ten days of 

7 t h i s Board's w r i t t e n decision approving the 

8 application, assuming approval. 

9 The Applicants have also committed to 

10 requesting only those changes i n e x i s t i n g c o l l e c t i v e 

11 bargaining agreements that are necessary to implement 

12 the a p p l i c a t i o n i f approved. 

13 I f , at any time, UT̂ J I n t e r n a t i o n a l 

14 president Charles L. L i t t l e believes that the 

15 Applicants are acting i n c o n s i s t e n t l y with these 

16 commitments, the Applicants have agreed to meet UTU, 

17 e i t h e r the president or his designated representative, 

18 w i t h i n f i v e days of his notice tc that e f f e c t with a 

19 w r i t t e n agreement to a r b i t r a t e w i t h i n ten days 

20 thereafter i f the dispute remains unadjusted. 

21 The Applicants have also committed to 

22 preservation of the r i g h t of Conrail employees to flow 
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1 back to and from Amtrak under Section 1165 of the 

2 Northeast Rail Service Act of 1981. And to the 

3 remaining one time flow back opportunities, Metro 

4 North and New Jersey Transit Rail Operations employees 

5 have to Conrail under Section 1145 of the same 

6 s t a t u t e , and to yard master agreements that cover the 

7 same general matters as to a one time move back t o 

8 Conrail. 

9 The Applicants have f u r t h e r committed to 

10 a p p l i c a t i o n of the New York Dock conditions regarding 

11 any use of leases or trackage r i g h t s to implement the 

12 transaction, i f approved, w i t h Mendocino Coast and 

13 Norfolk and Western conditions to apply only a f t e r the 

14 i n i t i a l implementing agreements. 

15 The UTU has more than 79,000 

16 tra n s p o r t a t i o n industry workers. The UTU represents 

17 a very s i g n i f i c a n t p o r t i o n of the unionized work force 

18 of CSXT, Norfolk Southern and Conrail. 

19 UTU, i n f a c t , believes i t s e l f to be the 

largest labor organization i n the r a i l industry. And 

21 i t s chief r e s p o n s i b i l i t y i s t o protect not only the 

22 economic, but also the safety i n t e r e s t s of i t s members 
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1 whose work makes possible the e f f i c i e n t functioning of 

2 the nation's transportation system. 

3 As the Board i s aware, r a i l labor has been 

4 very concerned about and very c r i t i c a l of mega r a i l 

5 transactions because of the s i g n i f i c a n t adverse 

6 impacts that they a l l e n t a i l . 

7 But UTU supports the proposed CSX, NS, 

8 Conrail transaction f o r two key reasons. F i r s t , Nf., 

9 CSX and Conrail have committed to the conditions 

10 described that w i l l help mitigate the adverse impact 

11 on our members as to how the New York Dock conditions 

12 w i l l themselves be administered. 

13 Second, UTU i s convinced that the proposed 

14 d i v i s i o n of Conrail between NS and CSX promises to 

15 create two strong r a i l networks of broad and 

16 comparable scope that should compete vigorously i n the 

17 main to provide e f f i c i e n t service throughout the 

18 eastern United States; and t h a t , UTU believes, i s i n 

19 the best long run i n t e r e s t of r a i l labor. 

20 By i n t e g r a t i n g c e r t a i n Conrail routes and 

21 f a c i l i t i e s i n t o t h e i r e x i s t i n g r a i l networks, CSX and 

22 NS projected they w i l l be able to provide better 
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1 service to e x i s t i n g customers and w i l l also use 

2 improved service to a t t r a c t new customers. 

3 The creation of new single l i n e routes and 

4 coordination of Conrail assets w i t h e x i s t i n g CSX and 

5 NS assets should allow both r a i l systems t o provide 

6 faster and more responsive service. 

7 Equipment u t i l i z a t i o n should improve and 

8 loss and damage claims should decline. Customers w i l l 

9 incur reduced cost. Most importantly, jobs -- or at 

10 least not as many of them i n the operating c r a f t w i l l 

11 have t o be eliminated. 

12 Moreover, CSX and NS both project that the 

13 creation of new s i n g l e - l i n e routes w i l l enhance t h e i r 

14 competitive positions, enabling them t o win new 

15 t r a f f i c from trucks, both i n the near term and on a 

16 long-term basis. The transaction should allow CSX and 

17 NS to become t r u l y e f f e c t i v e competitors f o r trucks, 

18 which handle the vast majority of f r e i g h t i n the east. 

19 In t h i s event, new jobs may wel l be created f o r 

2 0 UTU-represented employees, and that i s our 

21 expectation. 

22 Overall, i t i s UTU's opinion that the 
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1 immediate adverse job impact that UTU members w i l l 

2 experience i n implementation of t h i s transaction, i f 

3 approved, w i l l be ameliorated by the applicants' 

4 commitments. And there's a p o s s i b i l i t y of long-term 

5 job growth. 

6 You w i l l be hearing s h o r t l y from UTU's New 

7 York State Legislative Director Sam Nasca. He w i l l 

8 describe i n more d e t a i l the necessity of providing 

9 protection f o r employees of the Delaware and Hudson i n 

10 t h i s applicat ion and UTU shares that view. UTU also 

11 shares his views, which he w i l l d e t a i l w i t h respect t o 

12 New York State, regarding the need f o r more tr a i n e d 

13 operating employees to meet the needs of 

14 implementation of t h i s transaction, and to do so 

15 safely. 

16 In that connection, UTU i s acutely aware 

17 that creation of r a i l networks w i t h broad geographic 

18 coverage and substantial t r a f f i c densities raise 

19 monumental safety concerns. While these networks 

20 create opportunities to "grow the business," as Mr. 

21 Snow says, recent experience t e l l s us we must 

22 an t i c i p a t e the t r a f f i c and safety problems inherent i n 
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• 
them. 

2 UTU has, therefore, i n order to help the 

3 ca r r i e r s achieve and maintain a s u f f i c i e n t complement 

4 of t r ained, safe employees, proposed that a task force 

5 be put i n place on each property w i t h committed 

6 c a r r i e r and union personnel that can deal wi t h t r a f f i c 

7 and safety problems immediately while they are s t i l l 

8 i n t h e i r infancy, or hopefully before they happen. 

9 And UTU has received s i g n i f i c a n t 

10 assurances from CSX and NS about t h e i r commitment t o 

11 such a task force. I t seems to be rela t e d to Mr. 

• Snow's statement about labor councils, i n our view. 

13 UTU and i t s o f f i c e r s and members have been 

14 through the BN/SF merger, the UP/(ZNW merger, and the 

15 debacle of the startup of the UP/SP merger. We know 

16 what works, and we know what doesn't work wit h regard 

17 to t r a f f i c movement and safety. We are the resource 

18 the c a r r i e r s should use. 

19 As to t r a f f i c , as UTU In t e r n a t i o n a l 

20 President Charlie L i t t l e said to a group of Class 1 

21 c a r r i e r s on our wage rule panel back l a s t f a l l , the 

22 

• 

worst t h i n g that operating employees can do t o get 
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1 even wit h operations managers i s to do exactly what 

2 they t e l l you. 

3 Operating employees who ac t u a l l y move the 

4 f r e i g h t can t e l l the c a r r i e r operating o f f i c e r s about 

5 how t o avoid bottlenecks and gridl o c k , and there must 

6 be enough of them. The c a r r i e r s may think they have 

7 enough operating employees, but based on UTU's 

8 knowledge and experience, they do not. We have 

9 approached the c a r r i e r s about adopting and expanding 

10 an e x i s t i n g agreement on a large p o r t i o n of CSX that 

11 UTU holds that establishes procedures f o r the t r a i n i n g 

12 of operating employees. 

13 And we are hopeful that both c a r r i e r s w i l l 

14 get aboard to ensure that there are s u f f i c i e n t trained 

15 operating employees who can move t r a f f i c safely to 

16 avoid the problems experienced i n the i n i t i a l 

17 impleir :ntation of the UP/SP merger. As to safety, we 

18 share the concerns of Vice Chairman Owen and 

19 Congressman Nadler that safety whistleblowers be 

20 protected, and employees be free from harassment 

21 regarding safety. 

22 While Mr. Snow accurately described, i n 
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1 response t o Vice Chairman Owen's question, a new CSX 

2 d i s c i p l i n e p o l i c y worked out i n conjunction wi t h UTU 

3 and BLE, which prefers t r a i n i n g over d i s c i p l i n e f o r 

4 operating errors, employees need the confidence that 

5 harassment w i l l not become the r u l e when t r a f f i c 

6 volume creates operating problems. 

7 We recognize that the FRA has primary 

8 j u r i s d i c t i o n regarding safety and harassment. But i f 

9 UP/SP has taught us anything, i t i s that safety i s an 

10 i n t e g r a l part of operations. I f i t i s ignored, 

11 operations are doomed t o f a i l u r e . 

12 As a side bar, UTU understands the many 

13 concerns of the many municipal and governmental 

14 e n t i t i e s that have been presented here, and we believe 

15 that settlements are the best way to resolve them. 

16 That was the best way to resolve our concerns, at 

17 least out of the box. 

16 But UTU hopes that i n that process, or i n 

19 whatever conditions the Board considers, UTU hopes 

20 that there i s recognition that the safety and job 

21 s e c u r i t y of operating employees should not be 

22 compromised i n any way that the operating plan changes 
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1 as occasioned by the settlements and by the 

2 conditions, because our people stand a chance of being 

3 affected i f that i s not c a r e f u l l y attended t o . 

4 We only want t o be i n that mix. We 

5 recognize and understand the municipality and the 

6 governmental e n t i t y ' s problems. 

7 In sum, good labor r e l a t i o n s are important 

8 to the success of implementation of t h i s a p p l i c a t i o n , 

9 i f approved, as the Chairman and Vice Chairman so ably 

10 indicated i n your opening remarks about recognition of 

11 the int e r e s t s of employees. But good labor management 

12 r e l a t i o n s are not merely a goal or an end i n 

13 themselves. They are a process. 

14 The commitments the c a r r i e r s have made to 

15 UTU here are a good f i r s t step, but they must keep UTU 

16 and the employees involved i n the safety and 

17 operations process i n order f o r t h i s transaction to 

18 succeed i f i t i s approved. 

19 I ' l l be available f o r quescions at the 

20 conclusion of the panel. 

21 CHAIRMAN MORGAN: Okay. 

22 MR. MILLER: Thank you very much. 
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1 CHAIRMAN MORGAN: Thank you very much, and 

2 you can j u s t s i t r i g h t on the bench there. 

3 MR. (30DWIN: Good afternoon. Chairman 

4 Morgan, Vice Chairman Owen. My name i s Robert Godwin. 

5 I'm General Chairman and Brother of the Locomotive 

6 Engineers, Conrail General Committee of Adjustment. 

7 My o f f i c e i s i n Buffalo, New York. 

8 I'm here to express the fears of my 

9 members i n regard to t h e i r safety i f the Surface 

10 Transportation Board approves the takeover of Conrail 

11 by the Norfolk Southern and CSXT. 

12 In 1996, to placate the Union P a c i f i c 

13 management, the Surface Transportation Board approved 

14 the a c q u i s i t i o n of the Southern Pacific Corporation, 

15 creating the largest r a i l r o a d i n the United States, 

16 w i t h nearly $10 b i l l i o n i n revenue, 35,000 miles of 

17 tracks, and 53,000 employees. In less than one year, 

18 t o t a l pandemonium set i n . Five operating employees 

19 were k i l l e d , along with two c i v i l i a n s , and many more 

20 were in j u r e d . 

21 Derailments, big and small, and g r i d l o c k 

22 nearly closed the Union Pa c i f i c down. Freight cars 
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1 and sometimes e n t i r e t r a i n s were l o s t f o r days. 

2 Railroad employees of a l l c r a f t s had to work s h i f t s of 

3 12 hours on, eight hours o f f , and they're doing that 

4 up t o today. This has adversely affected t h e i r 

5 physical well-being and t h e i r a b i l i t y to work safely 

6 due to fatigue. 

7 Almost every day since September 11, 1996, 

8 t o today you can pick up a newspaper and read the 

9 foul-ups, accidents, i n j u r i e s , deaths accredited to 

10 the poorly thought out r a i l r o a d a c q u i s i t i o n . In f a c t , 

11 l a s t night I learned that an engineer and a conductor 

12 and a c i v i l i a n were k i l l e d l a s t week on the Union 

13 P a c i f i c Railroad. 

14 We can point the finger or f a u l t at a l o t 

15 of things such as l i t t l e or no planning by UP 

16 hierarchy to ensure a safe and smooth t r a n s i t i o n from 

17 two separate c a r r i e r s t o a merged c a r r i e r ; lack of 

18 q u a l i f i e d middle management and experienced f i e l d 

19 supervisors; lack of q u a l i f i e d operating employees, 

2 0 locomotive engineers, conductors, trainmen, t r a i n e d 

21 dispatchers, and crew dispatchers; the rush to do away 

22 w i t h support employees, clerks, carmen, locomotive 
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1 repairmen, yard masters, and maintenance of way 

2 employees; the shutting down of yards, terminals, 

3 repair f a c i l i t i e s , and secondary lines. 

4 However, the biggest share of the fault of 

5 the meltdown of the Union Pacific belongs to the 

6 Surface Transportation Board. In their rush to give 

7 the Union Pacific everything they wanted, the Surface 

8 Transportation Board failed in i t s duty to protect the 

9 public, the shippers, and the employees of the UP and 

10 SP. 

11 I'm going to talk about Conrail now. 

12 Conrail, for the last 22 years, has provided service 

13 in the midwest and northeastern United States. I t 

14 started in a very humble way on April 1, 1976, out of 

15 the ashes of seven bankrupt railroads under the 

16 leadership of L. Stanley Crane and the Conrail 

17 management employees who made the sacrifices that 

18 allowed Conrail to be today the best on-time 

19 performance railroad in the railroad industry wich a 

20 safety record as good or better than any railroad in 

21 the United States. 

22 I f the Surface Transportation approves the 
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1 s p l i t t i n g up of Conrail by the Norfolk Southern and 

2 CSXT as casually as they allowed the UP to acquire the 

3 Southern P a c i f i c , i t w i l l make the Union P a c i f i c 

4 fiasco l i k e a walk i n the paik. 

The northeastern United States i s the 

population center of t h i s country. Some of the 

7 bigge.'^t c i t i e s -- Boston, New York, Philadelphia, 

8 Baltimore, Washington, D.C. -- are served by Conrail. 

9 These eastern c i t i e s are spread out so far you could 

10 c a l l i t a megatropolis. 

11 A repeat of the Union Pacific Houston, 

12 Texas gridlock fiasco i n the northeast United States 

13 could not only be a f i n a n c i a l disaster, i t would lead 

14 to a disaster that would not only place the r a i l r o a d 

15 employees i n harm's way; i t would put the public i n 

16 that p o s i t i o n . 

A few short years ago, CSXT had a 

18 derailment i n New Orleans that caused thousands of 

19 people to be evp.cucted to escape the vapors of the 

hazardous material s p i l l i n one of t h e i r yards. 

Imagine t h i s type of incident i n the New 

22 Jersey-Philadelphia shared asset area, or Beacon Park 
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1 Yard on the banks of the Charles River i n Boston, 

2 Mass. 

3 The shared asset areas of New Jersey and 

4 Philadelphia are f a r more susceptible to gridlock than 

5 Houston, Texas. The yards are i n compact areas, and 

6 they're surrounded by major highways and large urban 

7 areas. 

8 When these yards, especially North Jersey 

9 consolidated, are under the control of Conrail as they 

10 are today, Conrail had the a b i l i t y t o cont r o l movement 

11 of t r a i n s i n and out of North Jersey consolidated 

12 terminal by holding in-bound t r a i n s at Allentown, 

13 Harrisburg, Enola, Selkirk, or as f a r away as Conrail 

14 i n Pittsburgh and Frontier Yard i n Buffalo. 

15 With two railroads -- Norfolk Southern and 

16 CSX - - i n heated competition with one another, pushing 

17 t r a i n s i n t o the New Jersey consolidated terminal to 

18 keep the competitive age w i l l only take a day or two 

19 to cause grid l o c k . The c a r r i e r s -- excuse me. I'm 

20 going to skip down th a t . 

21 Another area of a sure target f o r deadly 

22 g r i d l o c k i s Cleveland, Ohio. This i s where the 
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1 Norfolk Southern comes o f f the water level route from 

2 Chicago to Cleveland, a multi-track t e r r i t o r y , two 

3 single l i n e s , one t o Buffalo and one to Pittsburgh. 

4 The CSXT comes from the former Conrail water l e v e l 

5 route from Boston-New Jersey shared asset area to 

6 Cleveland onto the Short Line from Collingwood to 

7 Berea, c o n t r o l l e d by Norfolk Southern, and then onto 

8 the CSXT l i n e s t o continue t h e i r t r i p west. 

9 The concerns - - o r the former concerns of 

10 United States Representative Kucinich and Cleveland 

11 Mayor are s t i l l i n the minds of the locomotive 

12 engineers. A 35-year veteran locomotive who worked i n 

13 the Cleveland area f o r his e n t i r e career put t h i s 

14 s i t u a t i o n i n clear langiaage when he t o l d me recently, 

15 "In the f i r s t month of the takeover, we'll be able t o 

16 walk to Buffalo on the top of r a i l r o a d cars standing 

17 waiting t o get through Cleveland." 

18 In the l a s t f i v e years, over 30 locomotive 

19 engineers have been k i l l e d i n the United States. A 

20 f a i r share of them have been on the combined Union 

21 P a c i f i c , Southern P a c i f i c , Conrail, CSXT, and Norfolk 

22 Southern. That number could be doubled i f you take 
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1 i n t o e f f e c t the deaths of brothers and s i s t e r s and 

2 other c r a f t s i n the r a i l r o a d industry. The sad part 

3 of t h i s i s k i l l i n g and maiming w i l l continue. 

4 The ra i l r o a d s i n the United States have 

5 f a i l e d miserably i n keeping enough employees t o run 

6 t h i s r a i l r o a d safely. Conrail, Norfolk Southern, and 

7 CSX are very short of experienced locomotive engineers 

8 and conductors. This problem w i l l continue because 

9 the locomotive engineers and conductors i n t h e i r l a t e 

10 f i f t i e s and early s i x t i e s are merger weary and are 

11 contemplating retirement as soon as possible. 

12 This phenomenon w i l l force the Norfolk 

13 Southern and CSXT to push new hires i n t o p o s i t i o n of 

14 serious r e s p o n s i b i l i t y . Locomotive engineers and 

15 conductors w i t h very l i t t l e hands-on experience i s a 

16 sure ingredient to the transportation disaster. 

17 I have worked i n the r a i l r o a d industry f o r 

18 42 years. Forty of those years I have been a union 

19 o f f i c e r , both on the l o c a l l e v e l and a f u l l - t i m e 

20 o f f i c e r since 1983. I have seen a l l kinds of safety 

21 programs come and go. They a l l s t a r t w i t h statements 

22 concerning commitment t o program. They hold meetings, 
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1 hand out f l i e r s , hats, buttons, T-shirts, and have 

2 hard talks with the employees. Six months later, they 

3 forgot there ever was a program. 

4 The sad thing was that when the safety 

5 program was going f u l l steam, i f the safety program 

6 got in the way of the managerial prerogative or 

7 on-time performance, the safety program went out the 

8 window. 

9 Norfolk Southern i s already cutting 

10 corners when i t comes to hiring experienced Conrail 

11 supervisors. We are hearing stories that our 

12 supervisors have been told that they are going to get 

13 demotions and pay cuts. They are doing the same thing 

14 to the Conrail locomotive engineers. These brothers 

15 and s i s t e r s w i l l realize a cut in pay because their 

16 wages w i l l be reduced from 1998 level to 1994 wage 

17 scale with a vague promise of a bonus based on carrier 

18 performance. 

19 The last thing I'd like to say i s I 

20 strongly suggest that we learn from our errors instead 

21 of repeating them. 

22 Thank you very much. 
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1 CHAIRMAN MORGAN: Thank you. Mr. Godwin. 

2 Mr. Chick? 

3 MR. CHICK: Yes. I'm Angelo Chick. I 

4 represent the Brotherhood oZ Locomotive Engineers, 

5 Divis i o n 227, and quite a few other engineers --

6 Syracuse and east area -- that have the same i n t e r e s t 

7 that we do. Our only i n t e r e s t here today i s the 

8 preservation of our p r i o r r i g h t s to work that was 

9 guaranteed under Section 1146 of the NRSA Act. 

10 I l e f t a copy of our b r i e f , and you can 

11 see on the second-to-the-last page that item 5 under 

12 Section 411 that p r i o r f r e i g h t service s e n i o r i t y 

13 r i g h t s and equities w i l l be preserved as best 

14 possible. And i f you read the plan that CSX has f o r 

15 the northern s e n i o r i t y d i s t r i c t , they have no plan to 

16 protect our r i g h t s or our eq u i t i e s . 

17 This morning we had Senator D'Amato. He 

18 mentioned equity f o r the shipper and fairness, and we 

19 ask f o r t h a t . 

20 And i f CSX makes the argument that i t ' s 

21 going to cost them money, the mechanics f o r the 

22 maintenance and the administration of the s e n i o r i t y 
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1 system i s already in place in the Conrail computer 

2 system and i t wouldn't cost CSX anything to maintain 

3 i t , just to take over Conrail's computer system and 

4 add i t to theirs. 

5 And i f you do away with our equities' 

6 location, such as North Jersey and Boston and other 

7 areas, employees w i l l be affected. I f they take a l l 

8 of the work from those locations and move i t to 

9 another location, eliminating their equity, you'll 

have engineers there and other employees that w i l l be 

11 affected, and they'll have to apply for New York Dock 

12 protection. 

13 We have found in the past that 

14 applications for New York Dock protection, in order to 

15 collect, you've had to go to litig a t i o n , and mostly in 

16 the 10 901 sales and have been overturned. We really 

17 need this for the members, and we ask you to consider 

18 i t . 

19 And I thank you for your indulgence today. 

2 0 CHAIRMAN MORGAN: Thank you. 

21 Mr. Nasca? 

22 MR. NASCA: Thank you. Madam Chairperson 
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1 and Vice Chairman. 

2 My name i s Samuel Nasca. I am the 

3 Legislative Director f o r the United Transportation 

4 Union f o r New York State. The New York State 

5 Leaislative Board of the United Transportation Union 

6 represents r a i l employees and computer r a i l , f r e i g h t 

7 service, bus employees, and a i r p o r t employees 

8 throughout New York State. We also represent a 

9 portion of the Transit Authority i n the City of New 

10 York. 

11 F i r s t of a l l , the I n t e r n a t i o n a l United 

12 Transportation Union has formally withdrawn t h e i r 

13 conditional opposition and are now formally supporting 

14 the transaction on a conditional basis. The UTU 

15 spokesperson has already presented the UTU 

16 International's arguments e a r l i e r i n these 

17 proceedings. And I'm not speaking i n contradiction to 

18 any of those comments. I n f a c t , I f u l l y support them. 

19 The f i r s t issue that I would l i k e t o 

20 present to you. Madam Chairperson, i s I continue to 

21 hear the Norfolk Southern speak about t h e i r intentions 

22 t o increase the t r a f f i c over the Southern Tier p o r t i o n 
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1 of Conrail from Buffalo through Binghamton, Port 

2 Jervis, and Oak Island. And I continue to be 

3 skeptical of those in t e n t i o n s . What i f those 

4 in t e n t i o n s are correct? 

5 My question i s : how w i l l they be able t o 

6 operate safely over that plant, which i s p r i m a r i l y 

7 single track with long passing sidings? 

8 I n the i n i t i a l business plan, the Norfolk 

9 Southern estimated that they would have to invest 

10 approximately $30 m i l l i o n i n upgrading t h i s l i n e which 

11 had deteriorated immensely under Conrail. I t i s now 

12 my understanding that recent engineering estimates 

13 have placed those r e h a b i l i t a t i o n needs at over $100 

14 m i l l i o n . 

15 I t ' s my fear that Norfolk Southern w i l l 

16 not be w i l l i n g to invest that kind of money i n t o 

17 making the Southern Tier a safe operating l i n e . I t ' s 

18 my f e e l i n g that they seriously estimated the 

19 r e h a b i l i t a t i o n cost f or that l i n e . They do not have 

20 the employment resources to operate that l i n e today, 

21 and my fears are that they won't have i t on 

22 implementation. 
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1 As f a r as safety i n New York State i s 

2 concerned, Conrail has done everything i n t h e i r power 

3 t o circumvent safety mandates. For more than a year 

4 and a hal f they ignored the requirements of 4 9 CFR 

5 Part 215, pre-departure inspections, and 49 CFR Part 

6 23212, i n i t i a l terminal a i r t e s t , on a l l of t h e i r 

7 block-swapping t r a i n s at Buffalo, Syracuse, and 

8 Albany. 

9 When an agreement was reached with the FRA 

10 t o set aside those mandates on ce r t a i n t r a i n s , Conrail 

11 simply v i o l a t e d the mandates on a l l t r a i n s . For 

12 nearly two years they v i o l a t e d the requirements of 

13 those two portions of 49 CFR, u n t i l the FRA st a r t e d to 

14 c i t e them f o r i t . Conrail has also eliminated the 

15 jobs of hundreds of car inspectors and car repa i r 

16 persons throughout New York State. 

17 In the business plan, both CSX and Norfolk 

18 Southern have stated that they intend to increase the 

19 t r a f f i c volumes throughout New York State, but nowhere 

20 i n the business plan does i t r e f l e c t that they intend 

21 to increase those classes of employees -- car rep a i r 

22 persons and car inspectors. 
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1 My question i s : how do they intend t o 

2 operate a safe r a i l r o a d with that l e v e l of employees 

3 that do the inspection and car repairs? 

4 Another issue that I'm concerned about i s 

5 the dispatching forces that are going to be moved from 

6 Se l k i r k t o Jacksonville, Florida. Norfolk Southern 

7 dispatching services also w i l l be moved to another 

8 l o c a t i o n . I t ' s my fear that dispatching services w i l l 

9 be accomplished by employees who are not as f a m i l i a r 

10 w i t h the t e r r i t o r y as those who now perform these 

11 services, and, therefore, place the employees who 

12 operate i n New York State r a i l services i n serious 

13 jeopardy. 

14 As a recent report by the r n t i o n a l 

15 Transportation Safety Board said of the f a t a l 

16 c o l l i s i o n i n Divine, Texas, reports c i t e d overworked 

17 dispatchers, dispatchers being assigned to t e r r i t o r i e s 

18 they were not f a m i l i a r with, and because of the 

19 shortage of t r a i n - dispatching courses, more duties 

20 and t e r r i t o r y assigned to each employee. 

21 And my f i n a l point involves the Delaware 

22 and Hudson employees who now operate between Buffalo 
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1 and Binghamton and Binghamton and Philadelphia. They 

2 w i l l be adversely affected as a result of approval of 

3 the transaction. For a l l practical purposes, a 

4 significant number of them w i l l lose their jobs. 

5 Most of the train operations operating in 

6 those corridors are interchange trains operated either 

7 for the Norfolk Southern or CSXT. Those two companies 

8 w i l l assume operation of the interchange trains now 

9 being operated by the D&H. 

The ironic part of a l l of this i s the 

11 employees that are most apt to lose their jobs are 

12 those acquired from Conrail by the DiH back in 1976 

13 when Conrail was formed. They should be afforded 

14 protection of some type, whether that be third party 

15 protection, or Norfolk Southern should be required to 

16 hire these employees as the Norfolk Southern does not 

17 have employees operating in those corridors today. 

IS The D&H employees should not be simply 

19 forced into an unemployment situation as a result of 

20 this transaction without some kind of protection. As 

21 a matter of fact, this class of employees -- the D&H 

22 employees -- stand to be as adversely affected by the 
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transaction as any employee of any of the other three 

ra i1roads i nvo1ved. 

And we are asking that the Surface 

Transportation Board take i n t o consideration the fat e 

of these employees because they are not -- I would 

l i k e tc point t h i s out -- they are not involved i n any 

of the negotiations that are being -- that are taking 

place today between the United Transportation Union or 

the Brotherhood of Locomotive Engineers, and the two 

rai l r o a d s involved. 

So they are kind of l e f t out on an island, 

and, as I say, they stand to lose t h e i r jobs. And I 

would implore the Board to take i n t o consideration 

t h e i r status, because, as I said, they stand t o be the 

most adversely affected class of employees of a l l of 

the three r a i l r o a d s . 

Thank you. Madam Chairperson, f o r the 

opportunity to comment. 

CHAIRMAN MORGAN: Thank you. 

And next we w i l l have Mr. Barbin. And I 

have Mr. O'Connell here, too, but he's not w i t h us or 
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1 MR. BARBIN: Yes, ma'am. 

2 CHAIRMAN MORGAN: Oh, you are. I'm sorry, 

3 MR. BARBIN: My name i s Harry Barbin, and 

4 my partner, William O'Connell, i s assisting me. 

5 Good afternoon, members of the Board. 

6 We represent c e r t a i n former union and 

7 non-union employees of Conrail with respect to the 

8 pension i n t e r e s t s and t h e i r i n t e r e s t i n the pension 

9 plan. The plan that we're t a l k i n g a' out i s c a l l e d the 

10 Conrail Supplemental PensJon Plan, and i t ' s a defined 

11 benefit contributory plan. *nd I'd l i k e to emphasize 

12 that i t i s a contributory plan where both the 

13 employees and the employer, the company, contributed 

14 to t h i s plan. 

15 The non-union or management employees made 

16 mandatory matching contributions for many, many years, 

17 from the Pennsylvania Railroad years to Penn Central, 

18 up u n t i l 1965. The company stopped contributions to 

19 the plan i n 1984. Why they did was because a very 

20 large surplus became involved with t h i s plan, although 

21 the union employees continue to make matching 

22 contributions up to the time of t h e i r retirement. 
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In 1994, the l a s t information we had, the 

plan had a surplus of $538 m i l l i o n . That's four years 

ago. Well, we know what happened to the s e c u r i t i e s 

market. I t ' s undoubtedly s u b s t a n t i a l l y higher today. 

This large surplus i s a t t r i b u t a b l e p a r t l y 

to both the employee and company contributions. And 

when we t a l k about surplus assets i n a s i m p l i f i e d 

fashion, i t ' s where the assets of the plan exceed the 

l i a b i l i t i e s f o r benefits of the plan. And the 

question that we have raised many, many times i s , what 

are the applicants' intentions with respect t o t h i s 

plan and i t s surplus? 

They could e i t h e r do, i t seems t o me, one 

of two things. They can merge the plan, the Conrail 

plan, i n t o e i t h e r the CSX or the Southern -- Norfolk 

Southern plan, or they could terminate the plan. I n 

e i t h e r case, the federal pension statute, known as 

ERISA, protects the r i g h t s of the employees. 

I f the plan i s terminated, the statute 

provides an a l l o c a t i o n of r i g h t s of surplus t o the 

employees who contributed. I f the plan i s merged, f o r 

example, i n t o the CSX plan -- which, i n c i d e n t a l l y , i s 
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1 a very large underfunded plan -- the security of the 

2 benefits f o r a l l of the par t i c i p a n t s i n the plan 

3 become an issue 

4 The r e b u t t a l -- the applicants' r e b u t t a l 

5 i s twofold. One, they say, "Well, ERISA i s going to 

6 protect everybody's r i g h t s . " Well, t h i s Board i s 

7 supposed t o take i n t o account, my understanding, 

8 federal statutes, and ERISA i s a very important 

9 pension statute t h a t protects che r i g h t s of employees. 

10 They also said that we have previously 

: i l i t i g a t e d t h i s same issue i n the federal courts. 

12 Well, that same issue i s pending presently i n the 

13 Supreme Court i n the Jacobsen v. Hughes A i r c r a f t case. 

14 I f the plan i s terminated, which i s the issue now --

15 part of l i t i g a t i o n involved a pre-termination -- i t ' s 

16 a completely d i f f e r e n t issue than what's i n the 

17 l i t i g a t i o n anyhow. 

18 Under ERISA, the p a r t i c i p a n t s have a very 

19 protected r i g h t i n the surplus, and that has not been 

2 0 revealed i n any fashion by the applicants, although 

21 requested many times. 

22 We're asking c e r t a i n conditions that are 
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1 set f o r t h i n our com-nents, but b r i e f l y i t i s , t e l l us 

2 what the intentions are w i t h respect to t h i s plan, and 

3 how you're going to protect the i n t e r e s t of these 

4 employees. 

5 Thank you very much. 

6 CHAIRMAN MORGAN: Thank you. 

7 Maybe I should j u s t s t a r t with you, Mr. 

8 Barbin. .̂^̂^̂ ĴjH 

9 MR. BARBIN: Yes. 

10 CHAIRMAN MORGAN: Mr. O'Connell, he's j u s t 

11 here to --

12 MR. BARBIN: Yes. ^BBl 

13 CHAIRMAN MORGAN: -- assist? 

14 MR. BARBIN: Yes. 

15 CHAIRMAN MORGAN: Okay. You do hcv̂ e a 

16 case pending on t h i s i n court? Has that gone t o the 

17 Supreme Court? Am I --

18 MR. BARBIN: No. Our case has not gone t o 

19 the Supreme Court. 

20 CHAIRMAN MORGAN: Is there a cert --

21 MR. BARBIN: There i s another case f o r 

22 t h i s very s i m i l a r issue as to the r i g h t s of employees 
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1 i n the surplus of the plan, and that's a case that's 

2 I think going to be a celebrated case. I t ' s c a l l e d 

3 Jacobsen v. Hughes A i r c r a f t . And the Supreme Court 

4 j u s t granted a cert on i t , and we're p e t i t i o n i n g the 

5 court to j o i n that case because our case, which the 

6 Supreme Court denied cert i n I think March, granted 

7 cert i n the Hughes case a month l a t e r . 

8 I d e n t i c a l issue -- i n the Ninth C i r c u i t , 

9 i t aent i n favor of the employees, as t o t h e i r 

10 i n t e r e s t m the plan. I n our case, which i s a Third 

11 C i r c u i t case, went i n favor of the company. So 

12 there's a d e f i n i t e s p l i t i n the c i r c u i t s on t h i s very 

13 issue, and the Supreme Court has decided to hear the 

14 issue i n the Hughes case. 

15 CHAIRMAN MORGAN: I --

16 MR. BARBIN: Our case i s not pending at 

17 the moment. 

18 CHAIRMAN MORGAN: But obviously --

19 MR. BARBIN: But that's a d i f f e r e n t cate, 

2 0 Madam Chairman. The previous case involved a 

21 pre-termination r i g h t to the surplus. In other words, 

22 the plan was not terminated. The plan was not merged. 
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1 The question i n that case i s : what r i g h t s do the 

2 employees have i n the surplus before termination? Now 

3 we're looking at something vejry d i f f e r e n t . We're 

4 looking at a termination. We're looking at a merger. 

5 Completely d i f f e r e n t aspect. 

6 ERISA i s vei-y, very precise i f you have a 

7 termination. The employees have a very v a l i d , vested 

8 r i g h t i n the surplus before there's any reversion to 

9 the company of the surplus. I t ' s spelled out c l e a r l y , 

10 and I think there has never been an issue w i t h respect 

11 t o termination of the plan. 

12 Now, we're looking at someplace between 

13 $500 m i l l i o n and a b i l l i o n d o l l a r s i n surplus here. 

14 Where i s that going'' Me know CSX has a huge 

15 "nderfunded plan. I assume that they would merge at 

16 least part of the Conrail surplus plan i n t o the CSX, 

17 but they have not revealed t h a t . 

18 They s k i r t e d and stonewalled the issue 

19 r i g h t through t h i s proceeding, what they're going to 

20 do with the plan. They said, "We're going to — 

21 everybody i s going t o be protected by ERISA." That 

22 begs a question. 
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1 CHAIRMAN MORGAN: Well, what are t h e i r 

2 legal r e s p o n s i b i l i t i e s ? I'm j u s t t r y i n g t o get 

3 educated a l i t t l e b i t on t h i s . What are t h e i r legal 

4 r e s p o n s i b i l i t i e s as to --

5 MR. BARBIN: Madam Chairman, that w i l l 

6 depend on how they handle the termination of the plan. 

7 I f they terminate the plan, or p a r t i a l l y terminate the 

8 plan, they have t o provide f o r the -- under ERISA, the 

9 I employees' benefits and employees' r i g h t s to the 

10 surplus. Or they could merge the plan. I f they merge 

11 i t i n t o CSX, which i s underfunded, the whole issue of 

12 security of a l l the pensions w i l l come i n t o issue. 

13 But there may not be s u f f i c i e n t assets to cover both 

14 l i a b i l i t i e s . 

15 CHAIRMAN MORGAN: I thin k what I hear you 

16 saying i s , number one, you'd l i k e t o get some 

17 c e r t a i n t y on what's going to happen. 

18 MR. BARBIN: Exactly. 

19 CHAIRMAN MORGAN: That's point number one. 

2 0 MR. BARBIN: Exactly. 

21 CHAIRMAN MORGAN: Then, once there's 

22 c e r t a i n t y as to what's going to happen, then I presume 
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• 
kicks i n some sort of other o b l i g a t i o n s . Am I rig h t ? 

2 MR. BARBIN: Exactly. Exactly. 

3 CHAIRMAN MORGAN: So how do we --

4 MR. BARBIN: We've asked the Board f o r a 

5 series of conditions. 

6 CHAIRMAN MORGAN: Right. But I'm --

7 MR. BARBIN: One of the conditions i s to 

8 say now to the applicants, " T e l l us what you're going 

9 to do. What i s the plan to handle t h i s pension -- the 

10 pension plan?" That w i l l t r i g g e r , i think , a l o t of 

11 other issues. We may not agree w i t h what t h e i r plan 

• i s . They may not f e e l that they have to provide part 

13 of t h i s surplus to the employees. 

14 CHAIRMAN MORGAN: Okay. Well, I 

15 appreciate your educating. This i s -- you know. 

16 obviously, t h i s i s not d i r e c t l y something we are 

17 involved i n on a d a i l y basis. 

18 MR. BARBIN: Yes. 

19 CHAIRMAN MORGAN: So I appreciate that. 

20 Mr. Nasca, l e t me go to you next. You've 

21 discussed a couple of things -- labor p r o t e c t i o n f o r 

• 

D&H employees, the Southern Tier and operational 
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1 concerns there, safety as a general matter, and then 

2 dispatching, who w i l l be doing the dispatching, and so 

3 f o r t h . 

4 Now, j f those issues, d i d I cover that 

5 p r e t t y well? Were those the f o i r main --

6 MR. NASCA: Yes, ma'am. 

7 CHAIRMAN MORGAN: Of those issues, I 

8 understand the D&H issue, which i s that you would l i k e 

9 the Board to impose labor pro t e c t i o n on those 

10 employees arguing that that i s a r e s u l t of t h i s -- the 

11 transaction, i f we approve i t --

12 MR. NASCA: Yes, ma'am. That --

13 CHAIRMAN MORGAN: That would be the r e s u l t 

14 of i t . 

15 MR. NASCA: Most of the t r a i n s that 

16 operate i n those corridors, or nearly a l l of those 

17 t r a i n s , are Norfolk Southern/CSX t r a i n s interchange --

18 I s o l i d interchange t r a i n s . And the two companies that 

19 acquire the li n e s are going t o operate the t r a i n s 

20 themselves, and those employees w i l l be out. 

21 CHAIRMAN MORGAN: Now, wi t h respect to the 

22 other three items, what s p e c i f i c a l l y are you asking 
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1 the Board t o do with respect t o those three items? 

2 MR. NASCA: Well, I --

3 CHAIRMAN MORGAN: I understand your 

4 concerns. I'm j u s t --

5 MR. NASCA: I think there c e r t a i n l y should 

6 be some requirements imposed about trained employees 

7 t o oversee the operation of the northeast portion of 

8 New York when these dispatching forces move, because 

9 as I c i t e d i n the Divine, Texas accident, i t was the 

10 sole cause of those people losing t h e i r l i v e s . And i t 

11 was an offshoot -- a d i r e c t offshoot of the UP/SP 

12 merge. 

13 CHAIRMAN MORGAN: So that p r e t t y w e l l 

14 covers what you're asking us f o r --

15 MR. NASCA: Yes, ma'am. 

16 CHAIRMAN MORGAN: -- i n that regard. 

17 Okay. Thank you. 

18 Mr. Chick, I understand that the National 

19 BLE has entered i n t o an agreement with the applicants 

20 i n t h i s case. Am I r i g h t about that? 

21 MR. CHICK: I'm not aware of any agreement 

22 that has been reached or r a t i f i e d . But i t Norfolk 
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1 Southern and CSX have agreed to l i v e up to the c e r t a i n 

2 portions of the law, mainly the flowback from metro 

3 north and any other commuter agencies, and the free 

4 flow between Conrail -- you know, Conrail and the 

5 northeast corridor, we see no reason why they can't 

6 Ixve up t o the section f o r f r e i g h t employees that they 

7 have t h e i r p r i o r r i g h t s , t h e i r p r i o r p r i o r r i g h t s , and 

8 t h e i r ecjpiities. 

9 I f you eliminate our equities, y o u ' l l have 

10 people's l i v e s disrupted and t h e y ' l l be moved from one 

11 l o c a t i o n or another. I mean, i t w i l l be Conrail a l l 

12 over again. When Conrail was formed i n '76, people 

13 were uprooted and moved hundreds of miles away. And 

14 what we're looking at i s people being moved from 

15 Boston and North Jersey to Selkirk, and people from 

16 Syracuse to Buffalo, and Cleveland to Buffalo. 

17 And what we're t a l k i n g about here 

18 there's going to be no i n t e g r a t i o n of t r a f f i c between 

19 - - o n that northern s e n i o r i t y d i s t r i c t , and that's 

20 Cleveland to Boston and New York, both sides of the 

21 Hudson River. And we see no reason why anything 

22 should change because a l l of the mechanics f o r the 
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1 maintenance of the s e n i o r i t y system were already i n 

2 place. And i t seems t o work f i n e . 

3 CHAIRMAN MORGAN: Thank you. 

4 Mr. Godwin, you talked about a l o t of 

5 d i f f e r e n t things, but focused s p e c i f i c a l l y on --

6 MR. GODWIN: I apologize. In the rush t o 

"7 not having the trap door spring open a f t e r me -- the 

8 three b e l l s --

9 (Laughter.) 

10 CHAIRMAN MORGAN: There i s no trap door. 

11 MR. GODWIN: -- I missed my point. I 

12 missed my point. I would -- and I apologize. 

13 CHAIRMAN MORGAN: Well, t h i s i s your 

14 chance. I'm g i v i n g you your chance. 

15 MR. GODWIN: Okay. Thank you very much. 

16 I would request that the Board hold the 

17 approval of t h i s merger u n t i l we get an unbiased 

18 federal safety task force t o review not only the 

19 w r i t t e n material but the physical plant to ensure we 

20 w i l l not have a UP. This i s my -- I hired out i n '57, 

21 and I was merged i n t o -- from the Erie to the Erie 

22 Lackawanna. This i s my f i f t h merger. 
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1 The one thing I know i s that what we're 

2 t o l d the day before the merger w i l l never happen. I t 

3 always changes and i t ' s l i k e a growing thing. I t ' s 

4 never the same. I t j u s t keeps going and going and 

5 going. And usually the people that hold -- carry the 

6 cross, i f I can use that statement, i s the employees. 

7 I want the employees. I don't vant our people being 

8 k i l l e d l i k e they're k i l l e d out on the UP. I don't 

9 want t r a i n s standing f o r hours. 

10 I don't want my engineers working 12 hours 

11 a day, eight hours o f f , and back on the t r a i n again 

12 l i k e they're doing a l l over the place. And I see i t 

13 happening. I don't want to see gridlock. I don't 

14 want to see the northeastern United States being 

15 Houston, Texas. 

16 I think that i t would be a small s a c r i f i c e 

17 t o have a safety task force, a federal safety task 

18 force, to investigate the legitimacy of the claims 

19 made by the c a r r i e r concerning safety. 

20 CHAIRMAN MORGAN: Well, I c e r t a i n l y 

21 understand your concern about safety. And i n t h i s 

22 proceeding, you know, we d i d d i r e c t the c a r r i e r s to 
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1 submit safety integration plans, and then --

2 MR. GODWIN: I read them. 

3 CHAIRMAN MORGAN: -- i f the merger i s 

4 approved, there i s a memorandum of understanding that 

5 has been entered into between the Board general 

6 counsel and the Department of Transportation which 

7 would ensure that the implementation plans are 

8 monitored and carried out, and that the FRA w i l l be 

9 spe c i f i c a l l y involved in that monitoring. 

10 So I certainly understand the concerns 

11 that you have about safety, and I think that the Board 

12 so far has responded to that. And this memorandum of 

13 understanding i s intended to --

14 MR. GODWIN: That was --

15 CHAIRMAN MORGAN: -- take that one step 

16 further. And I don't know how you feel about that, 

17 but we do understand your concerns. 

18 MR. GODWIN: I understand that that was 

19 done in the UP/SP merger, too, and i t --

20 CHAIRMAN MORGAN: No, i t was --

21 MR. GODWIN: I t was not. Okay. 

22 CHAIRMAN MORGAN: No. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
(202) 234-4433 WASHINGTON. D C. 20005-3701 www neairgrou.com 



316 

1 MR. GODWIN: A l l r i g h t . Thank you. 

2 CHAIRMAN MORGAl.: And the only other 

3 question tnat I would have f o r you i s that r e l a t i v e to 

4 your concerns -- and I'm going to discuss t h i s a 

5 l i t t l e b i t more, too, with Mr. M i l l e r -- but t h i s 

6 notion of task forces and councils -- whatever we want 

7 to c a l l them -- but an organization that i s set up 

8 between labor and management to discuss issues such as 

9 safety implementation, and so f o r t h , I think are --

10 I've had t h i s conversation e a r l i e r i n t h i s hearing, 

11 but I think that i s another way to -- i f the merger i s 

12 approved, t o make sure that some of these issues are 

13 addressed. I don't know i f you have any comments on 

14 that as w e l l . 

15 MR. GODWIN: Well, I've been negotiating 

16 wit h both the CSX and NS, and i t ' s long, and i t ' s 

17 arduous, and we're making some headway, not as good as 

18 what we should be doing. There has been no discussion 

19 whatsoever on safety, at least with the Conrail 

20 employees and t h e i r representatives i n the BLE. There 

21 has been no -- any kind of communications s t a t i n g 

22 t h a t . 
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1 And I have met w i t h operating people from 

2 the CSX, and I have met w i t h operating people from the 

3 NS, and a plan l i k e that has never been put on the 

4 table. And I'm the chief negotiating o f f i c r f o r the 

5 Conrail engineers. So t h i s i s a l l new to me. 

6 CHAIRMAN MORGAN: Okay. Well, thank you. 

7 MR. GODWIN: You're welcome. 

8 CHAIRMAN MORGAN: Mr. M i l l e r , you might 

9 want to -- you ta l k e d about a couple of d i f f e r e n t 

10 things. F i r s t of a l l , t r a i n i n g I think was something 

11 you talked about. 

12 And c l e a r l y , i f what we hear i s correct, 

13 which i s that i f the merger i s approved there w i l l be 

14 -- w e l l , there i s h i r i i i g going on r i g h t now, I 

15 understand, i n some of these systems, and that i f the 

16 merger i s approved there w i l l be the need f o r -- there 

17 i s a plan f o r g e t t i n g the workforce up to where i t 

18 should be to accommodate the t r a f f i c . Are you 

19 involved i n a formal way i n making sure that through 

20 t h i s period that employees are properly trained? 

21 MR. MILLER: The union has -- the union i s 

22 pleased wit h a t r a i n i n g agreement that i t has on a 
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1 large p o r t i o n of CSX, because i t ' s very s p e c i f i c and 

2 i t has worked very w e l l . What UTU i s t r y i n g t o get 

3 the balance of -- CSX and NS to f u l l y accept that as 

4 a modality, formalizing the t r a i n i n g . And there are 

5 discussions going on about t h a t . 

6 CHAIRMAN MORGAN: I guess rel a t e d to that, 

7 as we go through t h i s process, i f the merg'-;r i s 

8 approved, the implementation process, there are 

9 concerns about safety and operations. I presume what 

10 you are involved i n s e t t i n g up some sort of formal 

11 process, i f you're not already i n i t , that would 

12 ensure that through t h i s implementation process that 

13 safety i s pursued. 

14 MR. MILLER: Yes. That was the reason for 

15 the discussions, which have only occurred to date at 

16 a very high l e v e l . Our i n t e r n a t i o n a l president, one 

17 of our vice presidents, and the two vice presidents of 

18 labor r e l a t i o n s of both CSX and NS -- that's where the 

19 idea f o r a task force with respect t o t r a f f i c and 

20 safety came up, on account of, f r a n k l y , an awful l o t 

21 of what we've seen before t h i s Board i n oversight on 

22 UP/SP -- the necessity t o get i n and t o involve the 
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1 union and t o involve the employees. 

2 CHAIRMAN MORGAN: So do you f e e l that 

3 those e f f o r t s are moving i n the r i g h t direction? 

4 Obviously, i f they're occurring at high levels --

5 MR. MILLER: Yes, UTU has received 

6 s u f f i c i e n t assurance that that sort of t h i n g i s going 

7 to happen. I t hasn't taken precise shape, but i t has 

8 been discussed at those levels. 

9 CHAIRMAN MORGAN: Now with respect t o 

10 safety, I've discussed with Mr. Godwin e a r l i e r about 

11 the memorandum of understanding between the Board and 

12 the Department i n the event t h i s merger i s approved. 

13 I presume that that i s a good step i n your eyes, as i t 

14 relates to safety? 

15 MR. MILLER: Yes, we were aware of that 

16 and that was something that d i f f e r e n t i a t e d t h i s 

17 proceeding from UP/SP and i t was welcomed. But we 

18 f e l t the necessity at the very highest levels to get 

19 involved on the ground with the representative.^ of the 

20 operating employees and the c a r r i e r management, rather 

21 than to j u s t r e l y upon that formal arrangement. 

22 CHAIRMAN MORGAN: I thin k that's 
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1 important. A l o t of d i f f e r e n t e f f o r t s are going on to 

2 the same end. I think i t ' s c e r t a i n l y important. 

3 I n monitoring the s i t u a t i o n i n the west, 

4 of course, we've been accumulating a l o t of data and 

5 you a l l are very much a part of t h a t , that e f f o r t out 

6 i n the west. I s there any suggestion that you would 

7 have as we're looking to -- maybe he might want to 

8 answer that i n -- i f we do approve t h i s merger and we 

9 do provide f o r monitoring, what sorts of data would be 

10 useful i n that e f f o r t since we have been involved i n 

11 that i n the west? 

12 MR. BROKENHOFER: Yes, I'd l i k e to say i t 

13 i n a couple of d i f f e r e n t ways, i f I could. I'm James 

14 Brokenhofer w i t h the United Transportation Union. 

15 F i r s t of a l l , r i g h t now we have Mr. Goode 

16 and Mr. Snow are l i g h t i n g each other's cigars and 

17 t e l l i n g everyone how everything i s great. I f t h i s 

18 merger i s approved they'[re going to be a f t e r each 

19 l i k e Bosnia and Serbia t r y i n g t o get t r a f f i c . 

20 (Laughter.) 

21 And that competition i s kind of what a l o t 

22 of people have talked about here. As you move forward 
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1 and you move forward and you consider t h i s long l i s t 

2 of things that everybody has brought before you today 

3 and yesterday these guys did an economic deal and when 

4 you s t a r t p u t t i n g the conditions on i t ' s what C l i n t 

5 covered i n h i s testimony. I f a balance i s l o s t , then 

6 the other guy i s going to get eaten a l i v e . One of 

7 them i s going to take advantage of the other. That's 

8 what competition i s a l l about. So you play a very 

9 r e a l r o l e i f you have conditions on t h i s merger that 

10 changes the equation or changes the balance between 

11 the two c a r r i e r s . 

12 So I hope that as you consider a l l those 

13 people that are looking on Mr. Goode and Mr. Snow as 

14 being Santa Claus, I can assure you f i r s t that they're 

15 not. I f they were, I would have gotten i n l i n e ahead 

16 of them. 

17 (Laughter.) 

And as you consider t h i s , a l l of the 18 

19 people who have suggested that conditions be put on 

20 there at the applicants' cost, i s that then changes 

21 the balance of the deal between the two c a r r i e r s . And 

22 so when you do that i t also cuts down the amount of 
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1 money that they can put into capital. i f they're 

2 going tc have the service that's going to be needed to 

3 compete, they're going to need some money and some of 

4 the places that people are asking to go with the 

5 conditions w i l l take away their a b i l i t y to be able to 

6 put the physical plant in place. 

7 Now I represent the victims. They're 

8 going to cut us. They're even going to cut our pay. 

9 They're going to cut our work rules. They're going to 

10 cut our security or they're going to lay us off. And 

11 I would rather see that the companies go ahead and put 

12 in place the locomotives, the crews, the track to be 

13 able to compete and add to the security of our 

14 membership, rather than the money go towards some of 

15 the other things that the people have asked very 

16 nicely and I'm sure they are a l l j u s t i f i e d . I t ' s just 

17 that I'm concerned that w i l l destabilize them and then 

18 we become instead of people who get our lives added to 

19 a better l i f e and more jobs i s that we lose. 

2 0 Now what -- I'm going to put on my good 

21 citizen hat here. That's probably a challengeable 

22 position. 
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CHAIRMAN MORGAN: Aren't you always a good 

ci t i z e n ? 

(Laughter.) 

MR. BROKENHOFER: In essence, that i s the 

reports that you need. I went through UP/SP and i t ' s 

about as much fun as when I had my head on c o l l i s i o n 

i n 1974 and I was i n the hospital f o r months. I t was 

very p a i n f u l f o r everybody, the shippers, the 

communities. Lives were l o s t by Mr. Godwin and our 

members and I think i f you could have gotten there 

sooner and you couldn't get there sooner because you 

didn't have the information. I would suggest that ycu 

look at what you're already g e t t i n g from UP as a model 

and modify i t , that you s t a r t g e t t i n g reports now i f 

not sooner about what the status of Conrail i s between 

now and whenever t h i s takes over. You want t o make 

sure that Conrail doesn't f a l l o f f the track, doesn't 

f a l l i n t o the dumper, that you need to be monitoring 

t h a t . And then you need to do i t on a kind of a 

d i v i s i o n type basis of seeing so you have a basis t o 

compare i t w i t h when the new guy takes over. I s t h i s 

terminal? I s t h i s area operating equal to what was 
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1 being operated while i t was i n Conrail's hands? That 

2 way when problems show up you w i l l see a red f l a g 

3 immediately. 

4 A l l of these r a i l r o a d s do something 

5 simpler, we c a l l i t a 5 AM or 7 AM report. I t ' s j u s t 

6 a report to the boss about hey, here's the problems of 

7 the l a s t 24 hours. Here's where you are. Here's 

8 where you're not. Now I would suggest that they be 

9 very sensitive about releasing that information 

10 p u b l i c l y . Ouite frankly anybody out there that sees 

11 a DUPX cargo knows that's DuPont and i f you see a 90 

1? foot boxcar that's got CR on the side, i t ' s probably 

13 f u l l of auto parts. But they th i n k i t ' s a big secret 

14 and i t ' s not. I guarantee i f one of them doesn't 

15 d e l i v e r the Ford, they're c a l l i n g the other one's 

16 marketing department to take the t r a f f i c . 

17 I mean that's the marketplace, the 

18 r e a l i t y . They think i t ' s a secret. But they would be 

19 uncomfortable exposing too much information. So I 

2 0 would suggest some sort of redacted information. You 

21 don't need to know which t r a i n i s being held out, but 

22 you need t o know more than the system i s holding 187 
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1 t r a i n s out. What you need to know i s how many t r a i n s 

2 are being held at Cincinnati or how many t r a i n s are 

3 being held at a c e r t a i n location. You need to know 

4 how many t r a i n s are being without crews or without 

5 power at a c e r t a i n location because that's where 

6 you're going t o need to be -- do the h i r i n g . You need 

7 t o know how many -- what the average work load i s . I f 

8 you have an average work load of 3 5 to 4 5 hours of Mr. 

9 Godwin's crews or my crews, they're going to keep 

10 working. When that s t a r t s h i t t i n g 55, 60, 65 and 70 

11 hours, they're going to love i t f o r about two or three 

12 months. They're going to l i k e the overtime. And then 

13 a l l at once they're going to get t i r e d and they're 

14 saying we a i n ' t going any more. I want to be o f f . 

15 And what our good friends the employers w i l l t e l l you 

16 w e l l , they j u s t don't want to work. Well, a f t e r three 

17 or four months of 60 to 70 to 80 to 90 hours a week, 

18 they're r i g h t . They don't want t o work anymore. 

19 But i n that 90 -- when we see that number 

20 jump up from 35 to 45 hours to about 60 or 70, that's 

21 a red f l a g . You need to hire there. And so you need 

22 that information. You don't need t o be s i t t i n g i n the 
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1 o f f i c e there w a i t i n g f o r some shippers to come i n and 

2 say this whole thing has melted two months, three 

3 months, four months ago. As you look at t h i s merger 

4 and I'm assuming i f ycu vote f o r i t that you would 

5 want to keep some sort of handle on i t f o r a period of 

6 time. And you're going to want to know very 

7 operationally what's going on so that you can see that 

8 red f l a g early on so some warning signals can go out. 

9 This information w i l l have no benefit to the union. 

10 We're not going to make more money. We're not going 

11 to have more claims collected. This i s something that 

12 i f t h i s agency i s going to have to make these 

13 decisions and oversee them and enforce them that I 

14 don't want to see a l l of us get back i n t o the UP/SP 

15 where we're a year i n t o something before we can dig 

16 out. Maybe wi t h proper information about what the 

17 status i s and I t h i n k you have to look at i t terminal 

18 by terminal and I think you have to include both of 

19 that that's north of the Ohio and south of the Ohio, 

20 not j u s t the Conrail area because we have troubles at 

21 North P l a t t e . North Platte was not a part of the 

22 Southern Pacific/Union Pacific merger, but i t backed 
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1 up at North P l a t t e . I t backed up at Poccatello and i t 

2 backed up at Duluth. So you need i t f o r a l l three 

3 systems and you need i t f o r both systems afterwards so 

4 that you can make the type of judgments and the type 

5 of enforcements or j u s t f i l e them as they come i n . I f 

6 everything i s going to be as good as both of these 

7 nice gentlemen have assured everybody i n the world 

8 t h i s i s going t o be the most successful merger ever, 

9 i s that y o u ' l l j u s t f i l e them and throw them away. 

10 But without t h a t information, and without those 

11 reports I th i n k you've got a d i f f i c u l t job. 

12 CHAIRMAI'I MORGAN: Thank you. Just one 

13 l a s t question and then you -- you've been standing the 

14 whole time here. 

15 You mentioned dialogue and we've talked 

16 about task forces, councils on some of these issues. 

17 What could the Board do to encourage that continuing 

dialogue? I f we approve the merger, the dialogue 

19 that's beginning here that has begun as i t relates to 

20 safety, as i t rel a t e s to adequate t r a i n i n g and so 

21 f o r t h , what could we do to continue that process? 

22 MR. MILLER: I think at a minimum receive 
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periodic reports w i t h respect to the dialogue so that 

that becomes part of your information base too and you 

may even see how that r e l a t e s . I suppose the next 

l e v e l of involvement i s to provide f o r some 

f a c i l i t a t i o n i f dialocfue i s to break down, 

6 p a r t i c u l a r l y i n the areas of safety and t r a f f i c . So 

7 I would see at a minimum a reportage role would be 

8 desirable and perhaps the next l e v e l of some 

9 f a c i l i t a t i o n be available upon -- i f not demand, at 

10 least i f i n your judgment i t i s required i n a 

11 p a r t i c u l a r area. 

12 MR. BROKENHOFER: Or someone could ask f o r 

13 that assistance, e i t h e r side. 

14 CHAIRMAN MORGAN: Thank you. Thank you 

15 a l l very much. 

16 Next we're going to hear from Louis 

17 Gitomer representing APL Limited and Paul Donovan, 

18 Port Authority of New York and New Jersey. 

19 MR. GITOMER: Madam Chairman, good 

20 afternoon. Chairman Morgan, Vice Chairman Owen. I'm 

21 Louis Gitomer and I'm appearing t h i s afternoon on 

22 behalf of APL Limited and I'm r e a l l y here t o answer 
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1 any of your questions today. 

2 APL i s an ocean c a r r i e r that competes with 

3 Sealand, an intermodal stack t r a i n operator that 

4 competes with CSX intermodal. Both are CSX 

5 a f f i l i a t e s . The proposed con t r o l and p a r t i t i o n of 

6 Conrail by CSX and Norfolk Southern i s important to 

7 APL because i n 1996 APL paid over $600 m i l l i o n to ship 

8 over 680,000 containers by r a i l i n the United States; 

9 150,000 of those containers moved between 15 points on 

10 Conrail under a contract between Conrail and APL. 

11 APL's access to the northeast and reliance 

12 on the APL contract, APL/Conrail contract i s so 

13 important that Mr. Timothy Ryan, the CEO and President 

14 of APL traveled here from Korea f o r t h i s hearing 

15 today. 

16 But, despite APL's problem, APL 

17 desperately wants CSX and the Norfolk Southern 

18 transaction to work. APL i s concerned that the 

19 e f f i c i e n t system that i t has established i n 

20 partnership w i t h Conrail through the APL Conrail 

21 contract w i l l not survive t h i s transaction as 

22 c u r r e n t l y proposed. 
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1 APL wants the r i g h t to negotiate 

2 modifications t o the APL Conrail contract w i t h CSX and 

3 NS pursuant t o that contract so that APL can determine 

4 which of those two railroads handles which t r a f f i c 

5 that APL c u r r e n t l y moves on Conrail. We negotiate 

6 about service, rates, c o n f i d e n t i a l i t y and other 

7 provisions. There are dozens of rates under that 

8 contract and as part of the negotiation give and take 

9 APL expects some of the rates t o stay the same and 

10 some of the rates t o come down and yes, we even expect 

11 some of the rates to go up and we're w i l l i n g to take 

12 that r i s k i n the free market. 

13 To paraphrase Vice Chairman Owen's 

14 statement at the A p r i l 2nd Ex Parte 575 hearing, the 

15 private market must s i t down and resolve i t s 

16 competitive differences. APL wants a chance to do 

17 j u s t that. That's a l l we're asking f o r . 

18 Indeed, t h i s morning, Mr. Snow of CSX 

19 complimented the Board on the wisdom to seek private 

20 solutions to complex issues. Again, that's what we're 

21 seeking, a pri v a t e s o l u t i o n and you. Chairman Morgan, 

22 applauded p r i v a t e sector solutions. That's what we 
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1 want. 

2 We are asking the Board t o disapprove 

3 Section 2.2(c) of the transaction agreement between 

4 the applicants and not to override the anti-assignment 

5 clause i n the APL Conrail contract so that we can 

6 negotiate i n d i v i d u a l l y w i t h CSX and with Norfolk 

7 Southern. The Board has clear a u t h o r i t y t o modify the 

8 transaction agreement between the applicants under 

9 Section 11324(c). I t ' s been done before i n numerous 

10 cases. 

11 APL i s not asking f o r a physical 

12 r e s t r u c t u r i n g of the transaction nor are we seeking to 

13 reduce the benefits of the transaction. The burden of 

14 proof to have the app l i c a t i o n , the transaction 

15 agreement and Section 2.2(c) of the transaction 

16 agreement approved i s on the applicants. The 

17 I applicants also have the burden of proof that the 

18 anti-assignment clauses i n r a i l t ransportation 

19 contracts must be abrogated. They haven't met the 

2 0 burden of proof i n any of these instances. There i s 

21 no testimony from applicants on t h i s issues, only 

22 t h e i r lawyers' argument. I f Section 2.2(c) and the 
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1 abrogation of anti-assignment clauses are so important 

2 where i s the evidence? There i s none. There i s no 

3 explanation i n the application or i n the r e b u t t a l of 

4 how Section 2.2(c) works. In fa c t s , CSX and NS 

5 disagree on some of the d e f i n i t i o n s and some of the 

6 terms. 

7 There i s no evidence i n the record that 

8 the chaos mentioned yesterday by Mr. Snow and Mr. 

9 Lyons would r e s u l t i f Section 2.2(c) were disapproved 

10 and the anti-assignment clauses were allowed to stand. 

11 Indeed, according t o Norfolk Southern's Executive Vice 

12 President of Marketing, Mr. Prilomen, there are other 

13 ways f o r CSX and Norfolk Southern to allocate 

14 Conrail's contracts i n order to avoid operational and 

15 administrative problems. 

16 Contrary to Mr. Lyons' theory, there i s no 

17 evidence that the transaction must f a i l without 

18 Section 2.2(c). There's also no evidence of the 

19 number or value of contracts or how many contracts 

2 0 there are between dual points, points which can be 

21 served by both Norfolk Southern and CSX. Although APL 

22 did seek some of t h i s information i n discovery and was 
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1 rebuffed by the applicants and the Administrative Law 

2 Judge. 

3 Disapproving Section 2.2(c) and not 

4 overriding anti-assignment clauses w i l l avoid the 

5 anti-competitive effects of competitors sharing 

6 commercially sensitive information and competitors 

7 agreeing to the t e r r i t o r i a l d i v i s i o n of t r a f f i c as Mr. 

8 Smith of the Department of Transportation mentioned 

9 yesterday. 

10 Moreover, APL's main competitor, CSX 

11 intermodal and Sealand, would have access to our most 

12 sensitive commercial information unless we can 

13 negotiate a d d i t i o n a l protections i n our contracts w i t h 

14 CSX. 

15 Section 2.2(c) i s inconsistent with the 

16 APL contract i t s e l f , especially the i n e q u i t i e s clause 

17 which requires renegotiation where there i s a 

18 substantial change i n circumstances such as the 

19 control and then p a r t i t i o n of Conrail. Without 

20 negotiations, there could w e l l be operating problems. 

21 The APL operation i s very complex. Applicants should 

22 work with us, not t e l l us how they w i l l move our 
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1 t r a f f i c . 

2 The Board has no j u r i s d i c t i o n to preempt 

3 r a i l t ransportation contracts. Section 10709 

4 s p e c i f i c a l l y removes contracts from the Board's 

5 j u r i s d i c t i o n and e x p l i c i t l y states that contracts 

6 s h a l l not be subject to Part A of S u b t i t l e 4 which 

7 includes Section 11321(a) . This has been the p o s i t i o n 

8 of the ICC, the Board and the Courts have taken since 

9 the Staggers Act i n 1980. We urge you to continue to 

10 follow that precedent. 

11 CSX has mistakenly t r i e d t o t i e APL's 

12 lease of the South Kearney Yard from Conrail f o r $1 a 

13 year to our r a i l transportation contract with Conrail. 

14 There i s no t i e and l e t me explain to you why APL pays 

15 $1 i n rent. I t ' s very simple. In 1988, we took --we 

16 leased the f a c i l i t y from Conrail. At that time i t was 

17 j u s t d i r t , nothing more. APL then spent $25 m i l l i o n 

18 to improve the f a c i l i t y t o i t s state of the a r t 

19 intermodal f a c i l i t y . That's why we spend $1 a year, 

20 because we have $25 m i l l i o n t i e d up i n i t and the 

21 assets there revert to the owner of the property at 

22 the end of the lease. So i f you j u s t use simple 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON. D C. 20005-3701 www.neakgroH.cam 



••I 335 

1 d i v i s i o n , we're probably paying over $1 m i l l i o n a year 

2 i n rent. 

3 I n f a c t , i f CSX or Conrail would be 

4 w i l l i n g t o reimburse APL f o r i t s costs i n constructing 

5 the f a c i l i t y at South Kearney, APL would be w i l l i n g to 

6 pay market based rent. 

7 South Kearney i s c r i t i c a l to APL's 

8 operations and we believe that pursuant to the 

9 applicants' transaction agreement that APL and we 

10 t h i n k NS also believe t h i s , expect CSX and Norfolk 

11 Southern to both have accept to South Kearney. That 

12 may not be the case based on the recent arguments of 

13 CSX. 

14 APL wants to negotiate the a l l o c a t i o n of 

15 i t s t r a f f i c under the APL Conrail contract with CSX 

16 and with NS i n compliance with the contract i n order 

17 t o assure continued good service, t o enhance the 

18 c o n f i d e n t i a l i t y of the contract, because of our 

19 competitive r e l a t i o n s with the app]Icants' intermodal 

20 a f f i l i a t e s and to develop a good business r e l a t i o n s h i p 

21 w i t h CSX and NS among other things. In order t o 

22 accomplish t h i s , the Board should disapprove Section 
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1 2.2(c) and not abrogate anti-assignment clauses, but 

2 instead permit shippers l i k e APL to choose which 

3 r a i l r o a d they w i l l use. 

4 Thank you. 

5 CHAIRMAN MORGAN: Thank you. Do you have 

6 anything t o add? 

7 MR. RYAN: No ma'am. I'm ju s t here i n 

8 case there's a question counsel can't deal with. 

9 CHAIRMAN MORGAN; Okay. Let me -- we ' l l 

10 hear from you now Mr. Donovan and then we'll go to 

11 questions. 

12 MR. DONOVAN: Thank you. Chairman Morgan, 

13 Vice Chairman Owen. I'd l i k e to s t a r t out by thanking 

14 you f o r allowing me to rearrange from yesterday to 

15 today so I could be here. I appreciate i t . Thank 

16 you. 

17 On A p r i l 10th the Port Authority of New 

18 York and New Jersey f i l e d NYNJ20. This i s e s s e n t i a l l y 

19 an attached agreement, a settlement agreement between 

20 the Port Authority signed by i t s Chairman, Louis 

21 Eisenberg and i t s Executive Director, Robert Boyle, 

22 Chairman Snow and Chairman Goode, with respect to the 
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issues that were concerning the Port Authority i n t h i s 

proceeding. 

Consistent with the terms of t h i s 

agreement, we hereby wholly support the primary 

a p p l i c a t i o n . We didn't come to t h i s decision e a s i l y . 

As you know, you issued a couple of decisions, 

including decision 44 which required the applicants 

come f o r t h w i t h a whole new North Jersey shared asset 

operating area, operating agreement. I t was p a i n f u l . 

The applicants hated us. We drove them nuts. We got 

a l o t of information. Eventually, we worked with them 

very closely. We're continuing t o work with them very 

closely and I have no question i n the future we w i l l 

continue to work with them very closely. 

I think we've heard now about Houston 

about 55 times today. They don't want a Houston. We 

don't want a Houston. We're going to share 

information. They're going t o share information w i t h 

us. We have an on-going r e l a t i o n s h i p . We're going t o 

work very closely and assist the Board to the extent 

you need our assistance i n making t h i s thing work i n 

the North Jersey shared asset operating area. 
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1 Thank you. 

2 CHAIRMAN MORGAN: Thank you and I guess 

3 Mr. Donovan, what I would ask you i s that given the 

4 settlement that you have reached, the concerns that 

5 you have about operations or that you have had are 

6 addressed by way of the agreement. You've set up, I 

7 know monitoring and so f o r t h w i t h i n that agreement. 

8 MR. DONOVAN: They're addressed, but 

9 they're not resolved. The re s o l u t i o n w i l l take time. 

10 CHAIRMAN MORGAN: But the mechanism i s 

11 there t o address the fears that you had? 

12 MR. DONOVAN: That i s correct. That i s 

13 correct. 

14 CHAIRMAN MORGAN: Mr. Gitomer. A couple 

15 of questions. Given the p o s i t i o n that you are taking 

16 i n t h i s matter, I presume then that the concerns that 

17 have been raised about the t r a n s i t i o n period and 

18 operational confusion that might occur as contracts 

19 are running out and the scurry t o figure out who i s 

20 going t o be handling the t r a f f i c on another contract 

21 doesn't bother you? In other words, the argument has 

22 been made that the abrogation of contracts needs t o 
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1 occur or nonassignability of contractual -- contracts 

2 needs t o occur f o r operational reasons. I presume you 

3 don't agree wit h that? 

4 MR. GITOMER: I absolutely disagree, Madam 

5 Chairman f o r a number of reasons. F i r s t , you're 

6 correct, the argument has been made, but there's no 

7 evidence. There i s one contract i n the record before 

8 the Board and that i s tha APL contract. I f the 

9 applicants are saying that they cannot allocate the 

10 APL contract without Section 2.2(c) without there 

11 being operational problems over the e n t i r e Conrail, 

12 Norfolk Southern and CSX system, then I think we have 

13 a much larger problem than j u s t the a l l o c a t i o n of 

14 contracts. 

15 Secondly, as the Department of 

16 Transportation said yesterday, there are a number of 

17 -- there may be, we don't know because there's no 

18 evidence as to what the contracts contain i n the 

19 record. There are contracts between two points where 

20 Norfolk Southern w i l l be the r a i l r o a d providing 

21 sarvice. There are contracts between two points where 

22 CSX w i l l be the r a i l r o a d providing service and I think 
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1 that's p r e t t y easy f o r the two of them to figure out. 

2 Now the area of some concern i s where both CSX and 

3 Norfolk Southern can provide service and l e t me give 

4 you an example from APL. 

5 APL's main move of t r a f f i c i s between 

6 Chicago and Northern New Jersey. Conrail today moves 

7 over 90,000 containers a year f o r us. After CSX and 

8 Norfolk Southern acquire the control of Conrail and 

9 p a r t i t i o n Conrail, both of them w i l l be able t o 

10 operate between Chicago and Northern New Jersey. 

11 Which one w i l l serve APL? We don't know. And we 

12 don't t h i n k they know even under Section 2.2(c). I n 

13 depositions of t h e i r two operating-- w e l l , l e t me go 

14 back to Section 2.2(c) f i r s t where both NS and CSX can 

15 provide the service. Section 2.2(c) says i t w i l l be 

16 divided based on e s s e n t i a l l y e f f i c i e n t operations 

17 which of the rai l r o a d s can provide the more e f f i c i e n t 

18 operations? During depositions of the two operating 

19 witnesses f o r CSX and Norfolk Southern, they were both 

20 asked which one of you w i l l be more e f f i c i e n t between 

21 Chicago and the Kearney Yard of APL i n Northern New 

22 Jersey? Neither one would commit to which one was 
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1 more e f f i c i e n t . I f the operating witnesses don't know 

2 which operation i s going to be more e f f i c i e n t , how can 

3 we f i g u r e i t out? How can the railroads f i g u r e i t 

4 out? We want to be able to s i t down with the two 

5 ra i l r o a d s and work with them and l e t APL, the shipper 

6 decide who handles the t r a f f i c . 

7 CHAIRMAN MORGAN: Now we've heard from the 

8 Department of Transportation an a l t e r n a t i v e proposal, 

9 I guess, rather than a complete override of 

10 nonassigneUjility contracts, a mixed bag i n essence. 

11 I don't know i f you lis t e n e d to t h e i r testimony? 

12 MR. GITOMER: Yes, I d i d . 

13 CHAIRMAN MORGAN: What i s your p o s i t i o n on 

14 that proposal? 

15 MR. GITOMER: We believe that the 

16 Department of Justice i s probably --

17 CHAIRMAN MORGAN: A c t u a l l y , i t ' s the 

18 Department of Transportation. 

19 MR. GITOMER: Excuse me. Department of 

20 Transportation i s probably p r e t t y close to being r i g h t 

21 on that point and where service can be provided by 

22 e i t h e r r a i l r o a d , the shipper should choose. 
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1 CHAIRMAN MORGAN: And that's the main 

2 point? 

3 MR. GITOMER: That i s t h e i r main point and 

4 c e r t a i n l y that i s APL's main point. 

5 CHAIRMAN MORGAN: Thank you. Questions? 

6 VICE CHAIRMAN OWEN: No questions. 

7 CHAIRMAN MORGAN: Thank you a l l . 

8 MR. GITOMER: Thank you very much f o r your 

9 time. 

10 CHAIRMAN MORGAN: I thin k what we're going 

11 to do now i s take a 20 minute break. Come back about 

12 25 a f t e r 5 and then we w i l l go t o the applicants f o r 

13 t h e i r r e b u t t a l . 

14 (Off the record.) 

15 CHAIRMAN MORGAN: Okay. We are on the 

16 l a s t group. 

17 As I understand i t , Mr. Allen, you have 45 

18 minutes. And Mr. Lyons and Mary Gay Sprague and 

19 Samuel Sipe have 45 minutes. 

20 MR. ALLEN: Thank you. Madam Chairman --

21 Chairman Morgan, Vice Chairman Owen. 

As we di d i n our b r i e f s , my re b u t t a l w i l l 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
(202) 234-4433 WASHINGTON. D C. 20005-3701 www.neakgrou com 

22 



9 

10 

343 

1 focus on the arguments that have been made that are of 

2 p r i n c i p a l relevance to Norfolk Southern, as wel l as on 

3 some of the issues that are common to a l l of the 

4 applicants. And I ' l l address those arguments l a r g e l y 

5 i n the order that they've been presented here. 

6 Before discussing the sp e c i f i c arguments 

7 of various parties, I would l i k e to make some general 

8 points that I think are relevant t o most of them. 

F i r s t , as has been discussed, the scope of t h i s 

transaction and i t s public benefits are enormous and 

11 unprecedented. Norfolk Southern and CSX are making 

12 tremendous c a p i t a l investments to bring about those 

13 benefits, not only through the pri c e they are paying 

14 f o r Conrail, but also i n the hundreds of m i l l i o n s of 

15 d o l l a r s of c a p i t a l expenditures they w i l l be making to 

16 improve and rdd to the i n f r a s t r u c t u r e of t h e i r r a i l 

17 systems. 

18 Furthermore, a l l of the many settlements 

applicants have reached w i t h parties e n t a i l 

20 substantial a d d i t i o n a l costs and commitment of 

21 resources on the part of the applicants. This i s a l l 

22 part of a tremendous resurgence i n the r a i l industry 
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1 investment in r a i l infrastructure that i s going on now 

2 in the industry that the r a i l industry has not seen 

3 for many decades. 

4 And the reason for that i s that thanks to 

5 the policies of Congress, and this Board, and the ICC, 

6 people are willing to invest their capital in an 

7 industry that they perceive to have opportunities for 

8 growth and for profits. That's why I submit that i t 

9 i s extremely important that this Board adhere to and 

10 continue to apply the policies that i t and the ICC 

11 have consistently applied for the last 20 years. 

12 We have seen that even rumors that 

13 Congress or this Board might change those policies can 

14 have serious repercussions in the capital markets. 

15 That's particularly so with respect to the Board's 

16 policies with respect to railroad consolidations and 

17 the imposition of conditions on consolidations. Those 

18 policies were put into the Board's regulations 20 

19 years ago, and they have been consistently applied in 

2 0 every r a i l merger decision since then. 

21 As we've seen over the past two days, when 

22 a transaction like this i s presented to you, there are 
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1 great pressures to add more t o the pie f o r a l l sorts 

2 of p a r t i e s , other p a r t i e s , a l l of whom i n s i s t that 

3 t h e i r s i t u a t i o n s are unique. I t ' s c r i t i c a l f o r the 

4 Board to r e a l i z e , as I'm sure i t does r e a l i z e , that 

5 every one of the conditions you're being asked t o 

6 impose imposes a cost on t h i s transaction. 

7 There i s no such th i n g as a free lunch. 

8 What you give to one company you take away from 

9 another. What you give to one community or region you 

10 take away from a l l other communities or regions. 

11 What the Board has t o keep f i r m l y i n mind, 

12 I submit, i s the very reason t h i s agency was created 

13 a hundred years ago, and why decisions l i k e t h i s are 

14 not l e f t to the le g i s l a t u r e s of various states or the 

15 mayors of various c i t i e s . This agency's job, as I'm 

16 sure you are aware, i s t o protect the national 

17 i n t e r e s t i n a strong transportation system. 

18 Turning now to the claims and recjuested 

19 conditions of the various p a r t i e s , I ' l l begin w i t h the 

2 0 contentions and claims that are raised by the broad 

21 shipper groups. National I n d u s t r i a l Transportation 

22 Group League, the F e r t i l i z e r I n s t i t u t e , CMA, and 
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1 Society of Plastics. 

2 With respect to the NIT League and the 

3 F e r t i l i z e r I n s t i t u t e , although we have reached a 

4 settlement with them, NIT League and the F e r t i l i z e r 

5 I n s t i t u t e d i d reserve the r i g h t to argue a number of 

6 general points. The f i r s t point has to do w i t h the 

7 so-called a c q u i s i t i o n premium that applicants Norfolk 

8 Southern and CSX asser t i v e l y paid f o r Conrail. 

9 NIT League, i n common with a number of 

10 other p a r t i e s , argues that CSX and Norfolk Southern 

11 should not be permitted to include the f u l l 

12 a c q u i s i t i o n cost of Conrail i n t h e i r accounts f o r 

13 purposes of revenue adequacy determinations and 

14 j u r i s d i c t i o n a l threshold determinations. This 

15 contention i s without merit f o r a number of reasons. 

16 F i r s t of a l l , there i s simply no basis f o r 

17 the premise of the argument that applicants have paid 

18 some sort of premium over the f a i r market value of 

19 Conrail. Indeed, I submit that i t ' s ludicrous t o 

2 0 suppose that CSX or Norfolk Southern, i n the 

21 competitive markets bidding against each other, paid 

22 any more f o r Conrail than they genuinely believed i t 
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1 was worth on the f a i r market --on the market. 

2 Indeed, f o r the Board to conclude 

3 otherwise, and to accept the premise of t h i s argument, 

4 would r e a l l y be second guessing the c a p i t a l 

5 marketplace, and i t would also be inconsistent w i t h 

6 the fairness determination that the Board i s required 

7 t o make that the transaction i s f a i r to the 

8 stockholders of a l l the p a r t i e s . 

9 Second, the Board's rules governing the 

10 treatment of accjuisition costs f o r these purposes i n 

11 the accounts of railroads were determined -- was 

12 decided i n an industry-wide proceeding not many years 

13 ago, and the Board adopted the rule that was urged 

14 upon i t by the National I n d u s t r i a l Transportation 

15 League and others. 

16 We think the rul e that the Board adopted, 

17 or the ICC then adopted was correct f o r the reasons 

18 that we've elaborated at some length i n our b r i e f i n 

19 our r e b u t t a l . But i n any event, as DOT has I th i n k 

20 c o r r e c t l y recognized, i f there were any warrant f o r 

21 reconsidering those rules, c l e a r l y i t would not be 

22 t h i s proceeding. I t should be i n some proceeding th a t 
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1 would apply to the industry at large. So, i n short, 

2 we submit there i s no merit to the acquisition premium 

3 argument. 

4 The NIT League and others are also arguing 

5 that i n tnxs case the Board should impose conditions 

6 that change for Norfolk Southern and CSX -- would 

7 change the rules concerning the determination of 

8 market dominance and would impose some rate caps on 

9 c e r t a i n t r a f f i c movements by Norfolk Southern and CSX 

10 i n c e r t a i n conditions. 

11 Again, we submit that there i s simply no 

12 merit t o those requests. They would amount t o a 

13 substantial reregulation of one segment of the 

14 r a i l r o a d industry -- namely, Norfolk Southern and CSX. 

15 There i s no showing made by any of the p a r t i e s 

16 advocating t h i s rule that the r e l i e f i s i n any way 

17 r e l a t e d t o any anti-competitive e f f e c t of t h i s merger. 

18 As many people have noted i n t h i s -- over 

19 the l a s t two days, t h i s i s the most pro-competitive 

20 merger i n h i s t o r y , or c e r t a i n l y i n recent h i s t o r y . 

21 The Chemical Manufacturers Association i s 

22 also concerned about gateways. They claim that they 
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1 are concerned that a f t e r the transaction, gateways f o r 

2 east-west chemical movements may change from Chicago 

3 and St. Louis, or wherever the current p r i n c i p a l 

4 gateways are, t o other gateways that would be on a 

5 more d i r e c t route between o r i g i n and destination. 

6 Why they're concerned about t h i s i s 

7 somewhat mystifying, but they claim that they're 

8 concerned that the gateways w i l l change but the rates 

9 w i l l go up. That i s , that the routes w i l l become 

10 shorter but the rates w i l l become higher. That i s a 

11 contention that simply makes no economic sense. I t ' s 

12 almost preposterous on i t s face. 

13 Furthermore, despite CMA's disclaimer, the 

14 r e l i e f they want f o r t h i s alleged concern they have, 

15 would r e a l l y amount to the reimposition of conditions 

16 that che ICC many, many years ago used to impose, the 

17 so-called DT&I conditions, which froze gateways where 

18 they were, and which the ICC very c o r r e c t l y 

19 determined, I think i n 1980 or sh o r t l y t h e r e a f t e r , 

20 r e a l l y made no sense and has squarely rejected. 

21 CMA and SPI also seek a number of 

22 conditions dealing .....th issues that are covered i n the 
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1 NIT League settlement agreement, including conditions, 

2 one, prescribing switching charges; two, dealing w i t h 

3 the a l l o c a t i o n of Conrail contracts; three, 

4 implementation of the merger. There i s no merit t o 

5 any of these requested conditions for the reasons t h a t 

6 we have discussed, again, i n some d e t a i l i n our 

7 pleadings. 

8 Equally important, I would simply state 

9 today that we submit that f o r the Board to impose 

10 conditions on subjects that are dealt with i n the NIT 

11 League agreement, that go beyond the terms of tha t 

12 agreement, or that would rewrite them i n some way, 

13 would r e a l l y be very destructive of the process of 

14 p r i v a t e negotiation and settlement that t h i s Board has 

15 very wisely encouraged, unless the Board finds t h a t 

16 somehow the terms of those agreements are p l a i n l y 

17 unreasonable. 

18 But unless the Board does f i n d that the 

19 terms are p l a i n and reasonable, for them to impose 

20 conditions that go beyond those terms r e a l l y sends 

21 exactly the wrong message. I t would send t o the 

22 shipper groups who negotiate with railroads i n these 
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kinds of transactions the message that, w e l l , l e t ' s 

l e t one of our group reach an agreement wit h the 

r a i l r o a d s , and the others w i l l see what we can get out 

of the STB. 

And to c a r r i e r s i t would say that there i s 

r e a l l y no purpose i n s i t t i n g down and negotiating w i t h 

any of these groups. I f we reach a settlement of some 

kind, you know, the ICC i s going to f e e l free t o 

re w r i t e i t i f some other group persuades them t h a t , 

w e l l , maybe there i s bett e r ways to do i t . 

So, again, I submit to you that unless you 

th i n k that the terms of the NIT League agreement are 

p l a i n l y unreasonable i n some respect, you should 

r e j e c t the request f o r conditions that would re w r i t e 

or go beyond i t . 

CHAIRMAN MORGAN: I would j u s t say, Mr. 

All e n , that I think i n past cases, as you know, we 

have taken negotiated agreements, and we have added to 

them as appropriate. 

MR. ALLEN: As appropriate, and I don't 

deny your a u t h o r i t y to do so, or even the 

appropriateness of doing so i n some cases. But I am 
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1 simply saying that I submit that there -- and I th i n k 

2 the Board recognizes t h i s -- that a large measure of 

3 deference should be given to these agreements i n order 

4 t o encourage t h i s process. 

5 Turning now t o some speci f i c i n d i v i d u a l 

6 shipper claims that are of p a r t i c u l a r relevance to 

7 Norfolk Southern -- f i r s t , the claims of Eighty-Four 

8 Mining Company, which as you may remember has a coal 

9 mine i n Pennsylvania that i s outside of the 

10 Monongahela coal f i e l d s , the common area. 

11 Our p o s i t i o n simply i s that the 

12 transaction w i l l have no adverse competitive e f f e c t on 

13 Eighty-Four Mining. Eighty-Four Mining's claim i s 

14 that i t w i l l be competitively harmed and not by the 

15 reduction of r a i l competition now available t o i t , but 

16 v i s - a - v i s mines w i t h which i t competes i n the 

17 Monongahela coal region. 

18 We thin k , f i r s t , that there i s no f a c t u a l 

19 basis f o r that claim, and i n that regard I would note 

20 that there i s an announcement very -- j u s t a wet k or 

21 so ago that Eighty-Four Mining Company's parent has 

22 been acquired by the Consol Group, which owns many of 
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1 the mines i n the Monongahela i t s e l f . 

2 Consol purchased Eighty-Four Mining's 

3 parent obviously aware of the fact that i t w i l l have 

4 access, i f t h i s transaction i s approved, by Norfolk 

5 Southern, and obviously was of the view that there was 

6 - - o r evidently of the view that the market f o r 

7 Eighty-Pour Mining -- the prospects continue to be 

8 b r i g h t . 

9 Second, even i f there were some oasis f o r 

10 Eighty-Four Mining's concern, the Board's decisions 

11 are clear and very consistent that that i s not the 

12 kind of competitive harm f o r which conditions should 

13 be imposed. 

14 I n numerous cases parties have made the 

15 same kind of claim t h a t , w e l l , t h i s transaction i s n ' t 

16 going to hurt me d i r e c t l y , but i t ' s going to help my 

17 competitor more. So please give me a condition that 

18 puts me on an even keel w i t h the competitors, and the 

19 Board has quite properly recognized that that's not an 

20 appropriate basis f o r conditions. 

21 Basically, Eighty-Four Mining i s seeking 

22 to improve i t s competitive p o s i t i o n . And as I stated 
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1 yesterday, this i s squarely in conflict with the 

2 bedrock principle of the Board's policies regarding 

3 conditions. And as I said yesterday, that policy i s 

4 clearly correct. 

5 Eighty-Four Mining's contention and i t s 

6 circumstances i s basically indistinguishable from a 

7 dozen or so other parties you heard from yesterday who 

8 are likewise seeking expansion of the shared asset 

9 area or additional access to additional r a i l carriers 

10 for the purpose of putting them on a par with their 

11 competitors. 

12 And i f you accepted the claiiu of any of 

13 those, there i s r e a l l y no basis for denying the 

14 similar claims of a l l other similar parties. And this 

15 points up, I think, the truth of what I was trying to 

16 say yesterday. Where a transaction like this i t s e l f 

17 causes the harm, there's a rational basis for imposing 

18 a condition to cure that harm, and there's a rational 

19 boundary for the condition to be imposed. That i s , 

20 one that i s sufficient to remedy the harm. 

21 But i f you got away from that principle 

22 and started imposing conditions that were not designed 
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1 to remedy harms caused by a transaction, there r e a l l y 

2 i s no r a t i o n a l basis f o r the condition you impose, and 

3 no r a t i o n a l boundaries f o r the conditions -- f o r 

4 imposing -- f o r the conditions that might be imposed. 

5 I mean, where would i t end? 

6 You can't r e a l l y say to the State of New 

7 York, "Okay. We're going t o do i t f o r you," but then 

8 say to the State of Rhode Island, who i s making the 

9 same claim, "We're not going j o do i t f o r you." I 

10 mean, what's the difference? 

11 CHAIRMAN MORGAN: Well, I think the 

12 challenge that we have r i g h t now i s we've been accused 

13 of taking a very narrow l e g a l i s t i c approach t o a l o t 

14 of issues, faced wit h changing p o l i c i e s that our 

15 implementation of the law should r e f l e c t . And I think 

16 that's the challenge that we face. 

17 MR. ALLEN: Well, you have been accused 

18 perhaps by some who, of course, would l i k e to u t i l i z e 

19 transactions l i k e t h i s t o improve t h e i r condition. 

2 0 But I don't think the accusations have been f a i r . And 

21 I think you've been f a i t h f u l to your basic and 

22 h i s t o r i c mission of p r o t e c t i n g the national i n t e r e s t 
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1 i n the national transportation system by your 

2 adherence to these p o l i c i e s that have been 

3 consistently applied. 

4 CHAIRMAN MORGAN: But I think we're also 

5 being t o l d that t h i s i s an opportunity to use the law 

6 i n a way that promotes the p o l i c y of competition that 

7 people today f e e l we should be promoting. 

8 MR. ALLEN: Well, I think i t ' s an 

9 opportunity that i s very dangerous f o r a l l of the 

10 reasons that I have j u s t said. The r a i l industry 

11 today i s the r e s u l t , I believe, of the p o l i c i e s of 

12 Congress and the ICC and the Board, which have given 

13 investors and others a sense that t h i s i s an industry 

14 that has growth p o t e n t i a l , and that has p o t e n t i a l f o r 

15 p r o f i t s . 

16 And that's why we are seeing t h i s huge 

17 investment of c a p i t a l i n t o t h i s industry today. And 

18 I think i t would be a very serious mistake to heed 

19 those who are saying, "Well, here's an opportunity t o 

20 cure world hunger." I think that would be a very 

21 serious mistake. I don't know on what basis the Board 

22 could suddenly say, "Well, we've done i t t h i s way f o r 
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1 20 years, but now we're persuaded by Senator X or 

2 Congressman Y that we need to be more l i b e r a l i n our 

3 p o l i c i e s . " 

4 CHAIRMAN MORGAN: Well, I thi n k at the 

5 same time government e n t i t i e s need to be f l e x i b l e and 

6 need to apply t h e i r law as the world suggests that 

7 they do. So --

8 MR. ALLEN: Well --

9 CHAIRMAN MORGAN: I t ' s not quite that 

10 easy. I'm not necessarily disagreeing w i t h you. But 

11 i t ' s not quite that easy. 

12 MR. ALLEN: Well, I know your job i s not 

13 an easy one, but there are very important issues at 

14 stake here. 

15 So going on j u s t down the l i s t . Millennium 

16 Petrochemicals has several complaints, none of which 

17 are transaction-related. I t s main concern r e l a t e s t o 

18 i t s regional d i s t r i b u t i o n -- i n f a c t , i t s concern i s 

19 somewhat l i k e Eighty-Four Mining's. I t s main concern 

20 relates to i t s regional d i s t r i b u t i o n center at 

21 Finderne, New Jersey --a f a c i l i t y which i s now served 

22 by Conrail and which, a f t e r the transaction, w i l l be 
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1 served by Norfolk Southern. 

2 Like many other parties. Millennium 

3 Petrochemical would l i k e i t s f a c i l i t y to be included 

4 i n the North Jersey shared asset area. I've discussed 

5 our p o s i t i o n on that and won't repeat the discussion 

6 except to say that Millennium has made simply no 

7 showing that the transaction w i l l i n any way reduce 

8 the r a i l service or competition that i s now available 

9 t o i t . 

10 American E l e c t r i c Power i s asking f o r 

11 conditional conditions with respect to i t s Cardinal 

12 Plant on the Ohio River. There i s no basis f o r t h i s 

13 request. The Cardinal Plant now today has access t o 

14 three r a i l r o a d s -- the Wheeling and Lake Erie, and 

15 Conrail and CSX v i a trackage r i g h t s over the Wheeling 

16 and Lake Erie. 

17 More importantly, the plant i s served by 

18 barge on the r i v e r , and, i n f a c t , received 93 percent 

19 of i t s coal i n 1995 by barge. Mr. McBride argued 

2 0 yesterday that the barge service i s i r r e l e v a n t t o his 

21 claim, but I submit that i t i s quite relevant. The 

22 Board's p o l i c i e s on conditions are that they w i l l not 
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be imposed unless necessary to remedy a s i g n i f i c a n t 

harm to competition. 

Given the f a c t that a f t e r the transaction 

the plant w i l l continue to have r a i l service and 

access to barge service i n three r a i l r o a d s , there i s 

simply no s i g n i f i c a n t harm to competition wi t h respect 

to that plant. 

Metro-North commuter r a i l , again, has a 

concern that r e a l l y i s not transaction-related. 

Conrail has a l i n e from Suffern to Port Jervis, New 

York, that Metro-North commuter r a i l c u r r e n t l y uses. 

The operator i s New Jersey Transit. Under the New 

Jersey metro r a i l ' s agreement with New Jersey Transit 

and Conrail, the l i n e i s dispatched by New Jersey 

Transit, and there i s preference f o r passenger t r a i n s . 

And there i s no showing that when the l i n e 

goes to Norfolk Southern, i f i t does, that there w i l l 

be any change whatever i n that arrangement. And 

there's no showing that Norfolk Southern w i l l be any 

d i f f e r e n t from Conrail w i t h respect to i t s r e l a t i o n s 

with Metro-North. 

Metro-North has asserted that i t would 
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1 l i k e to own the l i n e , j u s t because i t feels l i k e 

2 owning i t , I guess. Well, that's a l l very nice, but 

3 that's not s u f f i c i e n t basis, I submit, f o r the Board 

4 t o force Norfolk Southern to turn over i t s l i n e t o 

5 another party. We have, and are w i l l i n g , obviously, 

6 t o s i t down and discuss concerns with Metro-North, and 

7 have done so and w i l l continue to do so. 

8 The Philadelphia Belt Line Railroad, i n 

9 i t s f i l i n g s , sought conditions that would b a s i c a l l y --

10 Philadelphia Belt Line i s a 16-mile l i n e of r a i l r o a d 

11 i n Philadelphia i n two -- has two segments, the north 

12 b e l t and the south b e l t . And i t sought conditions i n 

13 i t s f i l i n g s that would give i t -- would give fu'.:ure 

14 ra i l r o a d s that come i n t o Philadelphia access to i t s 

15 north b e l t l i n e . 

16 As we've shown i n our r e b u t t a l f i l i n g , 

17 there i s simply no basis f o r that claim. Right today, 

18 the north b e l t has access only to one Class 1 

19 r a i l r o a d , Conrail. After the transaction, i t w i l l 

2 0 have access to two. There i s no change i n 

21 circumstances with respect to the south b e l t l i n e , and 

22 i t ' s simply not transaction-related. 
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Yesterday, Mr. S p i t u l n i k indicated t h a t , 

w e l l , he was j u s t interested i n the Board declaring 

that something called the Philadelphia Belt Line 

p r i n c i p l e be declared by the Board to be i n v i o l a b l e . 

That i s a p r i n c i p l e that I think appears i n a number 

of agreements over the years i n d i f f e r e n t forms. We 

thi n k there's no merit to that request f o r r e l i e f . 

But i n any event, the l a t e s t form of that 

p r i n c i p l e , as we understand i t , s p e c i f i c a l l y provides 

that i t doesn't give any a d d i t i o n a l access to any 

r a i l r o a d t o the Philadelphia b e l t . 

CHAIRMAN MORGAN: Well, my understanding 

on that issue i s that they don't want the p r i n c i p l e , 

as they see i t , t o be inadvertently overridden somehow 

by t h i s transaction. Do I understand that? Is that 

the way you understand t h e i r argument? 

MR. ALLEN: That's what I understood Mr. 

Sp i t u l n i k to say. I don't --

CHAIRMAN MORGAN: So i f there was a 

statement made that that was not the i n t e n t i o n , i s 

that a problem? I f i t wasn't the i n t e n t i o n , then --

MR. ALLEN: I think the problem i s that 
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• 
I'm not sure what Philadelphia Belt Line p r i n c i p l e and 

2 what formulation of i t he has i n mind. I don't think 

3 that there's r e a l l y any basis i n the record for the 

4 Board t o make that kind of a declaration. i t w i l l 

5 have whatever e f f e c t i t has on any agreements that may 

6 e x i s t . I can't think of any reason why t h i s 

7 transaction would a f f e c t i t , but I don't see any basis 

8 fo r the Board t o make that declaration. 

9 The Reading, Blue Mountain Railroad i s 

10 another r a i l r o a d that has some relevance to Norfolk 

11 Southern. I t i s complaining about a provision i n i t s 

• agreement w i t h Conrail. I t i s Conrail spinoff, I 

13 gather, t h a t has some r e s t r i c t i o n s on the kind of 

14 t r a f f i c i t can move, and the amount of t r a f f i c , and 

15 who i t can interchange with. And i t wants to have 

16 that r e s t r i c t i o n l i f t e d . 

17 Again, there i s no showing by Reading, 

18 Blue Mountain that t h i s transaction has any e f f e c t on 

19 that p r o v i s i o n . Norfolk Southern i s going to step 

20 i n t o Conrail's shoes, and i t ' s not going to change the 

21 s i t u a t i o n i n any respect f o r Reading, Blue Mountain. 

22 

• 

The I l l i n o i s Port D i s t r i c t ' s basic 
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1 complaint i s that -- and the remedy i t seeks to 

2 address don't r e l a t e to the e f f e c t s of the 

3 transaction. Inste.-'d, they r e l a t e to the court's 

4 complaint about Norfolk Southern's e x i s t i n g service to 

5 the east side of the Port of Chicago, and they want 

6 the Board t o grant other c a r r i e r s trackage r i g h t s i n 

7 order to b o l s t e r that service. 

8 There i s , again, no connection with t h i s 

9 transaction, and, indeed, there are serious operating 

10 problems that we i d e n t i f i e d i n our r e b u t t a l statement 

11 w i t h respect to allowing a d d i t i o n a l c a r r i e r s to 

12 operate over t h i s extremely busy section of track. 

13 Their counsel yesterday said, w e l l , he 

14 didn't see why i t made any difference what color the 

15 locomotives were. I don't know how much experience 

16 he's had i n the r a i l industry, but i t makes a great 

17 deal c : difference whose locomotives are operating 

18 over which l i n e s . And t h i s would cause s.^gnificant 

19 operational problems. 

20 Two other r a i l r o a d s that have sought 

21 conditions that are relevant t o Norfolk Southern are 

22 the Wheeling and Lake Erie and the Ann Arbor Railroad. 
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1 The Wheeling and Lake Erie asked f o r a long shopping 

2 l i s t of conditions, and the basis f o r i t s claim i s 

3 that the transaction w i l l have very adverse e f f e c t s on 

4 i t s revenues and that i t needs these conditions 

5 b a s i c a l l y t o stay a l i v e and continue to provide 

6 service. And you've heard a number of p a r t i e s from 

7 the State of Ohio echoing the same arguments. 

8 There are some very important p r i n c i p l e s , 

9 we submit, at stake here with respect to the Wheeling 

10 and Lake Erie. F i r s t of a l l , the record shows, I 

11 believe, that Wheeling and Lake Erie's f i n a n c i a l 

12 problems are long-standing and have nothing t o do with 

13 t h i s transaction. And the Wheeling '.:iu Lake Erie also 

14 i n our submission, as we have stated i n some d e t a i l , 

15 g r e a t l y overstates i t s projected revenue losses. 

16 But most importantly, the Wheeling and 

17 Lake Erie has submitted no evidence that i t s shippers 

18 w i l l s u f f e r a loss of r a i l competition or a loss of 

19 essential services. Indeed, there i s no r e a l claim by 

20 the Wheeling of loss of r a i l competition by i t s 

21 shippers. I n f a c t , i t admitted i n i t s discovery 

22 responses that i t couldn't i d e n t i f y any such 
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1 competitive loss. m/KKKKtm 

2 So i t s claim i s that there's going to be 

3 a loss of essential r a i l services, but i t simply makes 

4 no showing of that as required by the Board's 

5 decisions. And t h i s i s an important p r i n c i p l - i . I n 

6 the old days, the ICC used t o r o u t i n e l y protect 

7 c a r r i e r s and t h e i r revenues from the e f f e c t s of 

8 transactions l i k e t h i s . I n the l a t e 1970s and early 

9 1980s, the ICC made a fundamental and h i s t o r i c change 

10 i n the way i t thinks about r a i l mergers and i t s 

11 p o l i c i e s on conditions. 

12 As the Board said i n i t s decision i n the 

13 BN Frisco case, I believe i n 1980, railroads do not 

14 have a proprietary r i g h t i n the future to the t r a f f i c 

15 they've c a r r i e d i n the past. Therefore, we need not 

16 protect r a i l r o a d s from the possible loss of t r a f f i c 

17 through diversion to a merged r a i l r o a d . 

18 On the contrary, p r o t e c t i n g competing 

19 r a i l r o a d s tends to l i m i t a shipper's a b i l i t y to obtain 

20 the best service from the merged company, and dampens 

21 »-he incentive f o r competitive responses to the merged 

22 company from e x i s t i n g r a i l r o a d s . While a s h i f t i n 
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1 t r a f f i c from one line to another may eliminate the 

2 need for service over the original line, this simply 

3 demonstrates that the e a r l i e r service i s no longer 

4 essential. 

5 The consignor or consignee has the a b i l i t y 

6 to determine in most instances, and in most instances 

7 i t does determine which railroad w i l l receive t r a f f i c 

8 over specific routes. For that reason, the Board, 

9 recognizing that the mere protection of carriers can, 

10 in fact, '.e anti-competitive i f you're just trying to 

11 protect their revenues, have required carriers who are 

12 claiming that there's going to be a loss of essential 

13 services to really present evidence, convincing 

14 evidence, that shippers are, as a result of i t s going 

15 out of business, going to lose essential r a i l 

16 services, which means, as the Board has -- and the ICC 

17 have said in i t s decisions, they have to show that 

18 there are no other transportation a v a i l a b i l i t i e s 

19 available to the shippers in question. 

20 And the ICC has denied the claims of 

21 carriers seeking conditions where they have not shown 

22 that there are -- that i t s shippers don't have 
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1 available transportation alternatives. 

2 Well, the Wheeling re a l l y has made no 

3 showing to that effect, and the principle that 

4 underlies the Board's decisions i s a very important 

5 one, because i f the Board inappropriately simply goes 

6 back to the policy of protecting existing carriers, 

7 that can have a very serious effect. 

8 CHAIRMAN MORGAN: Let me just stop you 

9 right there --

10 MR. ALLEN: Yes. 

11 CHAIRMAN MORGAN: -- because Wheeling and 

12 Lake Erie i s --

13 MR. ALLEN: Yes. 

14 CHAIRMAN MORGAN: -- obviously important 

15 to your 

16 MR. ALLEN: I understand. 

17 CHAIRMAN MORGAN: -- railroad. Are you 

18 saying that you do not agree that there are any 

19 diversions associated with this transaction that would 

20 affect Wheeling and Lake Erie? 

21 MR. ALLEN: No. We're not saying that. 

22 The diversions, we have estimated, are much smaller 

NEAL R. CrIOSS 
COURT REPORTERS AKJ TRANSCRIBERS 

1323 rwiODE IF' ̂ .NO AVE.. N.W. 
(202) 234-4433 WASHINGTON. O.Z. 70005-3701 www.neakgroH.com 



368 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

than the diversions that Wheeling claims. 

CHAIRMAN MORGAN: Now, Wheeling and Lake 

Erie feels that r i g h t now they have a f r i e n d l y 

connection wi t h NS, but post-transact ion they w i l l not 

have a f r i e n d l y connection w i t h NS. 

MR. ALLEN: That's correct. 

CHAIRMAN MORGAN: How do you fe e l about 

that? 

MR. ALLEN: I think that's correct. 

That's correct. I f I can put the map up, perhaps t h a t 

might help t o discuss t h i s issue. 

Is that focused? Can we focus i t any 

better? 

Well, the colors aren't very good, but the 

dark l i n e that you can see there i s b a s i c a l l y the 

Wheeling. And the other l i n e s are eit h e r Norfolk 

Southern or CSX via trackage r i g h t . 

And you can see that the Wheeling goes as 

fa r west as Bellevue and Carey, and at Bellevue today 

i t connects with the Norfolk Southern, which i t 

regards as a f r i e n d l y connection. And i t w i l l , t o the 

extent that those terms are meaningful, w i l l lose t h a t 
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1 friendly connection after the transaction. 

2 The basic point of what I was saying 

3 e a r l i e r i s that the Wheeling has simply presented none 

4 of the evidence that this Board's decisions clearly 

5 and correctly require to make an essential services 

6 claim. 

7 I f you look at the map, you w i l l see that 

8 almost a l l of the principal markets served by the 

9 Wheeling are also served by other railroads. And, of 

10 course, this i s in a -- in the east, and there i s also 

11 highway service available to a l l of the shippers. And 

12 so just looking at the map we think i l l u s t r a t e s that, 

13 in fact, there would be -- even i f the Wheeling went 

14 out of business, there would be no loss of essential 

15 services to any shipper. 

16 So there i s no j u s t i f i c a t i o n whatever for 

17 the laundry l i s t of conditions that the Wheeling has 

18 sought. I mean, i t sought trackage rights a l l the way 

19 to Chicago. And so we submit that i f the Board 

20 follows this precedent, i t would simply deny the 

21 Wheeling's requested conditions. 

22 However, i t i s true that the Wheeling w i l l 
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1 lose a f r i e n d l y connection at Bellevue. And i n the 

2 s p i r i t of Chairman Morgan's statement t h i s morning 

3 that she hopes that the rail r o a d s w i l l respond t o the 

4 concerns that have been expressed, we have discussed 

5 t h i s issue and are hereby responding by saying we 

6 would not object to the Wheeling's g e t t i n g trackage 

7 r i g h t s from Bellevue to Toledo t o connect there w i t h 

8 a l l the railroads serving Toledo, including the Ann 

9 Arbor, and including the Canadian National, a 

10 transcontinental r a i l r o a d . And so we would not have 

11 an objection to that, even though we would otherwise 

12 believe i t not to be competitively j u s t i f i e d or 

13 j u s t i f i e d under the Board's precedents. 

14 Does that answer your question? 

15 CHAIRMAN MORGAN: Yes, i t does. 

16 MR. ALLEN: Okay. 

17 (Laughter.) 

18 CHAIRMAN MORGAN: You've heard me answer 

19 i t -- asking questions about Toledo. You've --

MR. ALLEN: Yes. We heard those questions 

21 loud and clear. 

22 CHAIRMAN MORGAN: That's good. 
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1 (Laughter.) 

2 I t ' s hard to misunderstand me, you know. 

3 (Laughter.) 

4 MR. AI.LEN: Ohio stone shippers --we have 

5 also heard considerably about Ohio stone shippers and 

6 t h i n k we have, likewise, a response of the same 

7 nature. 

8 O r i g i n a l l y , i n t h i s case, there were three 

9 Ohio stone shippers that were seeking conditions. 

10 Their basic contention i s that t h e y ' l l be s u f f e r i n g 

11 because they're going to be going from s i n g l e - l i n e 

12 service to j o i n t - l i n e service, and they have asked f o r 

13 varioi's conditions that would ensure that they would 

14 continue forever to get s i n g l e - l i n e service anywhere 

15 they want t o go. 

16 The NIT League agreement, of course, has 

17 dealt w i t h the question of shippers that are going 

18 from one r a i l r o a d to two, and we believe provides a 

19 reasonable accommodation f o r those shippers. 

20 I With respect to the three Ohio stone 

21 shippers that have presented requests f o r conditions 

22 i n t h i s case, we have had discussions with them with 
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1 respect to t h e i r problems and have t r i e d very hard t o 

2 work out t h e i r problems. We have not succeeded i n 

3 reaching an agreement with a l l of them. 

4 However, f o r p e r f e c t l y v a l i d and 

5 independent commercial reasons, Norfolk Southern and 

6 CSX concluded that, w e l l , indeed, i f a reciprocal 

7 grant -- not a reciprocal, but a grant tc each other 

8 of operating r i g h t s would make sense, a grant to each 

9 other of operating r i g h t s that would permit one or the 

10 other of them to continue providing s i n g l e - l i n e 

11 service t o those three shippers on the -- f o r the 

12 movements that they are cu r r e n t l y moving, would make 

13 sense t o both of our ra i l r o a d s . 

14 Because of, r e a l l y , the urique nature of 

15 t h i s t r a n s p o r t a t i o n -- i t s f a i r l y short haul, i t ' s a 

16 very low-rated commodity -- and f o r that reason, we 

17 have agreed among ourselves and have reached an 

18 agreement with ourselves -- between ourselves -- to 

19 give each other operating r i g h t s to permit s i n g l e - l i n e 

20 service t o these three shippers. 

21 We have offered each of those shippers to 

22 sign on t o that agreement. One of them -- Martin 
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1 Marietta -- has done so, and has, therefore, withdrawn 

2 from t h i s proceeding. The other two are not s a t i s f i e d 

3 even so -- even s t i l l w ith what we have agreed t o do. 

4 I think they -- I suppose that they want more and want 

5 to be able to have s i n g l e - l i n e service f o r the rest of 

6 time to wherever they may want to go. 

7 We don't, with a l l respect, think that's 

8 a reasonable request. We think what we have done, 

9 what we have agreed with CSX to do, i s a reasonable 

10 response to t h e i r concern. And to the extent that 

11 doesn't s a t i s f y them, we think the provisions i n the 

12 NIT League agreement should. And that's what we have 

13 done with respect to those stone shippers. 

14 I leaped ahead a l i t t l e b i t when I 

15 f i n i s h e d t a l k i n g about the Wheeling. I T.-'ant t o t a l k 

16 r i g h t thereafter about the Ann Arbor. The Ann Arbor 

17 makes a s i m i l a r claim to the Wheeling. I t i s a claim 

18 that -- t h e i r basic claim i s that the transaction w i l l 

19 hurt them and thereby jeopardize essential services. 

20 As i n the case of the Wheeling, we believe 

21 that the Ann Arbor has simply made no case f o r 

22 essential services. They have not i d e n t i f i e d any of 
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1 their shippers who would be losing -- or even 

2 explained how any of their shippers would lose 

3 transportation services i f the Ann Arbor went out of 

4 business. 

5 We also think, as we do with the Wheeling, 

6 that the Ann Arbor's stated claims about adverse 

7 impact on them are widely overstated. 

8 Furthermore, the Ann Arbor really has made 

9 no showing -- they've shown that --or they've claimed 

10 that they w i l l be losing substantial revenues, but 

11 they have made no showing as to what effect that would 

12 have on their bottom line, and i t made no showing that 

13 even i f they lost a l l those revenues, which we don't 

14 think they w i l l , that they would go out of business. 

15 So with respect to the Ann Arbor, we do think that 

16 their claim i s simply without merit. 

17 I f the Board imposes the condition which 

18 we have now said we w i l l agree to with respect to the 

19 Wheeling, that would give the Ann Arbor a connection 

20 with the Wheeling at Toledo, and we think would be of 

21 substantial benefit to the Ann Arbor. 

22 One other point I would make about the Ann 
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Arbor i s , as we have stated i n our b r i e f , the claims 

about the Ann Arbor -- the claims about the Ann 

Arbor's loss of revenues r e a l l y i s overstated because 

i t doesn't r e f l e c t a contract that they recently 

obtained w i t h Chrysler Corporation, the terms of which 

are c o n f i d e n t i a l and I can't discuss here i n the open 

meeting, but we have discussed them i n our pleadings. 

And we thi n k that they c l e a r l y undermine any claim of 

serious jeopardy to the Ann Arbor. 

CHAIRMAN MORGAN: Well, my understanding 

i s that they are concerned about performance under 

that contract i f the merger i s approved. 

MR. ALLEN: Their concern -- I don't know 

why they would be concerned about the performance of 

the contract. They have -- the terms of the contract, 

i t seems to me -- again, I can't go i n t o them i n 

d e t a i l -- give them -- should give them every 

assurance that they've got a long-term r e l a t i o n s h i p 

w i t h Chrysler. 

How they're concerned or why they're 

concerned i s not at a l l clear to us. So we don't 

t h i n k there's any basis f o r i t . 
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1 The Delaware DOT wants the shared asset 

2 areas expanded t o include the Port of Delaware. This 

3 i s the same kind of claim made by many other p a r t i e s , 

4 and we think i t has no merit. But beyond th a t , we 

5 would say we think the Port of Wilmington w i l l be very 

6 s u b s t a n t i a l l y benefitted by t h i s transaction. I t ' s 

7 going to be served by Norfolk Southern -- a c a r r i e r 

8 w i t h a f a r greater reach than Conrail which now serves 

9 i t . 

10 And i t i s a reach i n t o the southeast f o r 

11 t r a f f i c that Conrail r e a l l y had very l i t t l e i n t e r e s t 

12 because i t was a short move fo r Conrail. And we also 

13 have very substantial experience dealing and serving 

14 w i t h and promoting t r a f f i c i n ports, so we th i n k 

15 Wilmington i s going to be s u b s t a n t i a l l y better o f f . 

16 CHAIRMAN MORGAN: But now, I heard e a r l i e r 

17 today that one of t h e i r concerns i s t h i s switching 

18 charge that they f e e l i s too high. You heard t h a t , 

19 too, I presume? 

20 MR. ALLEN: Yes. 

21 CHAIRMAN MORGAN: How do you f e e l about 

22 that i n terms of i t s competitive effect? 
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1 MR. ALLEN: Well, I believe that -- I'm 

2 not sure what the switching charge they're r e f e r r i n g 

3 to i s . And I may be wrong i n t h i s , hut I think that 

4 the agreement we have made i n the NIT League agreement 

5 with respect to switching and switching charges would 

6 apply to Wilmington as wel l as i t applies to a l l other 

7 p a r t i e s , I believe. 

8 F i n a l l y , I'd l i k e t o address b r i e f l y the 

9 I labor issues that have been raised by some p a r t i e s . 

10 With a l l respect, we submit that the labor issues are 

11 not s i g n i f i c a n t i n t h i s case, notwithstanding the 

12 volume of words, both l i t e r a l l y and f i g u r a t i v e l y , 

13 expended on them. 

14 As I mentioned, applicants have settlement 

15 agreements with two of t h e i r largest unions -- the 

16 UTU, from whom you've heard, and the BLE -- both of 

17 whom you've heard from today. And they're i n the 

18 process of negotiating implementing agreements wit h 

19 them. In f a c t , we have concluded now implementing 

2 0 agreements wit h three other unions -- the 

21 Boilermakers, the United Railway Supervisors 

22 Association, and the National Conference of Firemen 
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1 and Oilers j u s t most recently. 

2 Furthermore, the impact of the transaction 

3 on employees i n t h i s case i s r e l a t i v e l y modest. 

4 Proportionately, the adverse impact i s s i g n i f i c a n t l y 

5 less than i n the two most recent mergers -- UP/SP and 

6 BN/SF. There w i l l be very l i t t l e impact on the 

7 operating c r a f t s , unlike the UP/SP case. 

8 Also, the projected impacts are l i k ? l y to 

9 be short-term. Most employees who lose heir 

10 positions are l i k e l y to be offered jobs w i t h i n three 

11 years due to normal a t t r i t i o n . 

12 The applicants' proposed standard New York 

13 Dock conditions f o r any adversely affected employees, 

14 and there i s simply no warrant i n t h i s case f o r any 

15 more. The New York Dock conditions are by f a r the 

16 most generous of any industry i n the protections i n 

17 any U.S. industry. They have been consistently 

18 applied i n every merger case since they were adopted, 

19 including UP/SP, and there i s no basis f o r any 

20 d i f f e r e n t treatment i n t h i s case. 

21 The arguments of the unions that c a l l 

22 themselves the A l l i e d Rail Unions, that the Board's 
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1 order cannot override e x i s t i n g c o l l e c t i v e bargaining 

2 agreements, and that the Railway Labor Act procedures 

3 rather than New York Dock procedures must be used, 

4 merely reargue well-established p r i n c i p l e s that have 

5 been repeatedly and consistently decided against the 

6 union positions. 

7 There i s no warrant f o r the Board t o make 

8 any of the declarations that ARU requests. Those 

9 would e s s e n t i a l l y e i t h e r change the New York Dock 

10 conditions or be contrary t o the Board's consistent 

11 practice i n every previous r a i l merger decision since 

12 New York Dock was decided i n 1979. 

13 There i s also no warrant, with a l l respect 

14 t o the Department of Transportation's suggestion --

15 supported, of course, by TCU -- that New York Dock 

16 should be changed to permit employees to refuse 

17 r e l o c a t i o n and s t i l l obtain benefits under New York 

18 Dock. 

19 DOT c i t e s the passage of time and the 

20 larger railroads f o r i t s suggestion that New York Dock 

21 be changed, but New York Dock was imposed i n UP/SP and 

22 BN/SF j u s t a year and two years ago. And, 
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1 furthermore, i t j u s t makes no sense today, or i n t h i s 

2 transaction, to require r a i l r o a d s to h i r e a d d i t i o n a l 

3 employees that they need and also pay benefits t o an 

4 employee that's refused a job. 

5 There i s c l e a r l y no basis, we submit, f o r 

6 the TCU request f o r a t t r i t i o n p rotection, l i f e t i m e 

7 I p r o t e c t i o n . That protection has been requested and 

8 rejected i n every previous merger case before the 

9 Board and the ICC. 

10 I n sum, as I said yesterday, we submit 

11 that t h i s i s a transaction that i s manifestly i n the 

12 public i n t e r e s t and should be approved as i t has been 

13 proposed, with the conditions that we have agreed 

14 upon, including the one f o r the Wheeling. And, of 

15 course, including the conditions we've agreed upon 

16 w i t h the NIT League and w i t h Amtrak. 

17 CHAIRMAN MORGAN: Okay. Let me j u s t ask 

18 you a couple more questions. 

19 MR. ALLEN: Okay. 

20 CHAIRMAN MORGAN: Let me back up a minute. 

21 You talked about Millennium. 

22 MR. ALLEN: Yes. 
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1 CHAIRMAN MORGAN: I t seem.s to me, from 

2 l i s t e n i n g to t h e i r testimony, that they have an 

3 operational concern. They seem to f e e l that concerns 

4 that they've raised w i t h you a l l about service have 

5 not been addressed. And so that has led them t o 

6 request additional p r o t e c t i o n . Are discussions 

7 ongoing? 

8 MR. ALLEN: My understanding i s that they 

9 are, and we are t r y i n g to work out matters 

10 operationally w i t h Millennium and c e r t a i n l y are 

11 w i l l i n g to. We want to t a l k to a l l of our customers, 

12 and I think we have a p r e t t y good reputation f o r t h a t . 

13 We'd be f o o l i s h not to t a l k to our customers about 

14 t h e i r concerns. 

15 And, you know, i f they're not s a t i s f i e d t o 

16 date, I'm sorry that they're not, and I hope we can 

17 s a t i s f y them. But i n any event, those kind of 

18 operational discussions back and f o r t h that happen 

19 every day between r a i l r o a d s seem to me t o be not 

20 something that t h i s Board gets i n t o or t r i e s t o work 

21 out i n approving a decision --a transaction of t h i s 

22 kind. 
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1 CHAIRMAN MORGAN: At the same time, I 

2 th i n k that when you have a pending transaction that 

3 people fear could create operational issues i f 

4 approved, that's when you hear these sorts of things. 

5 MR. ALLEN: Absolutely. 

6 CHAIRMAN MORGÂ•,: So I think that --

7 MR. ALLEN: ;»j5solutely. 

8 CHAIRMAN MORGAN: -- you have t o pay 

9 special a t t e n t i o n to that. 

10 MR. ALLEN: I agree. 

11 CHAIRMAN MORGAN: Eighty-Four Mining --

12 how was the Monongahela area determined? I n other 

13 words, you have these mines that are i n the area, and 

14 then you have t h i s mine outside --

15 MR. ALLEN: I t was determined --

16 CHAIRMAN MORGAN: - - o f the area. 

17 MR. ALLEN: -- ba s i c a l l y because i t was an 

18 area that had previously been served by the 

19 Monongahela Railroad, and at one time I believe had 

20 service from two rai l r o a d s . I t has not had service 

21 from two railroads i n recent years, but -- and I 

22 wasn't p r i v y to the negotiations. 
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1 But I believe that i t was b a s i c a l l y 

2 decided that, as I thin k Mr. Lyons and Mr. Snow said 

3 yesterday, t h i s i s one of those areas where neither 

4 r a i l r o a d wanted to give i t a l l to the other. And as 

5 a r e s u l t of the process of negotiation, they agreed 

6 that while the Monongahela i s going to go, we'll both 

7 have access t o i t . 

8 CHAIRMAN MORGAN: Labor issues -- you 

9 discussed the opposition to the proposal f o r providing 

10 a separation allowance i n the event that someone does 

11 not move. 

12 MR. ALLEN: Right. 

13 CHAIRMAN MORGAN: This o b v i o u s l y , as I 

14 understand i t , was an issue that both the Burlington 

15 Northern/Santa Fe and the UP/SP have addressed i n the 

16 context of implementing agreements, providing f o r a 

17 separation allowance --

18 MR. ALLEN: That seems --

19 CHAIRMAN MORGAN: I f t h i s merger i s 

2 0 approved, what are the plans --

21 MR. ALLEN: Well, I don't know what --

22 CHAIRMAN MORGAN: --on your part of your 
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1 c l i e n t --

2 MR. ALLEN: I don't know what the s p e c i f i c 

3 plans are, but i t c e r t a i n l y seems to me that i s the 

4 appropriate venue to address r.hose issues i s an 

5 implementing agreement discussions. And I have no 

6 idea whether these railroads w i l l take the same 

7 p o s i t i o n as UP and BN. 

8 But i t c e r t a i n l y seems to me to be 

9 something that doesn't mandate imposition by t h i s 

10 Board. I t may be that we would be w i l l i n g to do th a t . 

11 I'm not -- I have no idea, because I'm not involved i n 

12 those discussions. But i t may be that i f the unions 

13 said, "Well, we'll do t h i t j i f you do th a t , " i n the 

14 implementing agreement negotiations i t might be 

15 something they would work out. 

16 But as a general proposition, as I said 

17 before, i t makes no sense t o me f o r t h i s Board t o say 

18 t o these railroads that need employees, "You've got to 

19 h i r e some new guy" when the old guy refused to move 

20 and i s receiving benefits that you're paying f o r . 

21 That makes no sense. I mean, today -- i n today's 

22 environment, relocation -- people are much more 
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1 mobile, even than they were 20 years ago. I t ' s not 

2 unusual, as I t h i n k the Board has recognized i n i t s 

3 decisions. 

4 CHAIRMAN .MORGAN: Now, regarding 

5 c o l l e c t i v e bargaining agreements, as you know, the 

6 Board has been accused of overriding c o l l e c t i v e 

7 bargaining aqreerr-ents. How do you respond to that 

8 accusation? 

9 MR. ALLEN: Well, I respond to i t the way 

the Supreme Court did, I think, i n the carmen and 

dispatchers' case, which i s that the very nature of 

12 these transactions are something that necessitate 

13 overriding of c o l l e c t i v e bargaining agreements. They 

14 simply couldn't be done unless you did so i n some 

15 respect. 

16 This j s a perfect i l l u s t r a t i o n -- t h i s 

17 transaction I think i s a perfect i l l u s t r a t i o n that 

18 they have to be overridden. You can't have both sets 

19 of agreements apply to the same employee. You can't 

2 0 have work rules that may d i c t a t e that one s e n i o r i t y 

21 d i s t r i c t on Conrail when that s e n i o r i t y d i s t r i c t i s 

22 going to be s p l i t down the middle between Norfolk 
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1 Southern and CSX. Those agreements have to be 

2 changed. 

3 How they are changed i s r e a l l y a process 

4 f o r implementing agreement negotiations, and, i f 

5 necessary, f o r a r b i t r a t i o n . But the accusation, I 

6 thin k , that the Board -- you know, accusing the Board 

7 of overriding these agreements I think i s a bum rap. 

8 I thi n k the people who make that accusation don't 

9 r e a l l y understand the nature of the problem. 

10 CHAIRMAN MORGAN: And then, l a s t l y , w i t h 

11 respect to the Department of Transportation's 

12 suggestion regarding necessity that the Board, i n 

13 essence, i f i t approves t h i s merger, not make a 

14 statement regarding necessity - - i n other words, the 

15 f a c t that we approve the transaction does not mean 

16 that i t i s necessary to override c o l l e c t i v e bargaining 

17 agreements, how do you --

18 MR. ALLEN: Well, we --

19 CHAIRMAN MORGAN: What i s your p o s i t i o n on 

20 that? 

21 MR. ALLEN: We think the Board should do 

22 what i t has done i n every previous merger case -- make 
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• 
no statement one way or another about i t . The 

2 question of what i s or what i s not necessary -- and 

3 necessity, of course, i s somewhat of a legal term of 

V̂ HIÎ  4 a r t that the courts have addressed and I thin k 

5 defined. 

6 But the question of what i s or what i s n ' t 

7 necessary i s r e a l l y a very f a c t u a l , s p e c i f i c question. 

8 I t i s a question that i s subject, I think, i n the 

9 f i r s t instance to negotiations between the unions i n 

10 the process of implementing agreement negotiations. 

11 and u l t i m a t e l y f o r an a r b i t r a t o r to decide. 

• I t h i n k i t would be inappropriate f o r the 

13 Board to make any statement on the matter one way or 

14 the other. I t has not done so i n any previous cases, 

15 and we see no reason why i t should do so here. 

16 CHAIRMAN MORGAN: Okay. Thank you very 

17 much. 

18 MR. ALLEN: Thank you. 

19 CHAIRMAN MORGAN: Do you need --

20 VICE CHAIRMAN OWEN: Yes. I'm j u s t 

21 wondering -- sorry about t h a t . I'm about to lose my 

22 

• 

voice today. 
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1 MR. ALLEN: Me, too. 

2 VICE CHAIRMAN OWEN: But on the l a b o r 

3 issue, one of the things that I brought up on the 

4 BN/Santa Fe, and also on the UP/SP, i s j u s t t a l k i n g 

5 about the labor i t s e l f i s a small portion of the 

6 o v e r a l l product here, the gross product or the gross 

7 income, the operating income. 

8 And so would i t not be best to hang on t o 

9 as many of those employees, i f not a l l of them, f o r a 

10 period of time so that we don't get i n t o the problem 

11 l i k e we do have i n the west that i f we lay o f f some of 

12 those employees, especially i n a t i g h t job market l i k e 

13 there i s today, there i s no way you can go out and 

14 f i n d somebody that knows how to run a r a i l r o a d . 

15 MR. ALLEN: Well, we have employee needs, 

16 and i n some areas there are very c r i t i c a l needs. 

17 There i s no question about i t . And to the extent the 

18 r a i l r o a d s have needs f o r employees, they w i l l 

19 c e r t a i n l y h i r e employees. But i t doesn't do anybody 

20 any good, I submit, t o mandate that you keep an 

21 employee you do not need i f t h i s transaction has 

22 e f f e c t s that permit us t o operate some segment of the 
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1 l i n e with -- e f f i c i e n t l y and safely w i t h 500 

2 employees, say, instead of 700 employees. 

3 I t doesn't do anybody any good to make the 

4 r a i l r o a d keep those extra 200 people standing around. 

5 I t j u s t doesn't do any good. Those 200 people have, 

6 as I said, the most generous job protections of any 

7 industry i n the United States, and --

8 VICE CHAIRMAN OWEN: I concur with a l l of 

9 th a t . 

10 MR. ALLEN: Yes. 

11 VICE CHAIRMAN OWEN: Kind of going the 

12 wrong way there, because, see, where you were having 

13 t o work people 60 or 70 hours to make up f o r a l l of 

14 those l o s t employees th a t you l a i d o f f --

15 MR. ALLEN: Yes. 

16 VICE CHAIRMAN OWEN: -- that --

17 MR. ALLEN: I t may make sense, and i f i t 

18 does make sense f o r the r a i l r o a d to make sure that 

19 they've got enough engineers and trainmen out there 

20 that they can handle the t r a f f i c , yes, they w i l l h i r e 

21 those. But those needs don't make any sense f o r us t o 

22 keep on an extra 200 clerks that we don't need. Those 
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1 clerks aren't going to be running the t r a i n s . 

2 VICE CHAIRMAN OWEN: You might be able to 

3 t r a i n those clerks a l i t t l e b i t f a s t e r than you t r a i n 

4 somebody o f f the sidewalk, though. 

5 MR. ALLEN: I don't know. I'm not sure 

6 that's at a l l t r u e . 

7 (Laughter.) 

8 VICE CHAIRMAN OWEN: On the non-assignment 

9 clause, the overriding of the -- could we go back 

10 through that again and what wouM be the disadvantage 

11 of --

12 MR. ALLEN: Well, the disadvantages are 

13 p r i n c i p a l l y operational. We c e r t a i n l y agree w i t h CSX 

14 -- and we do think that the record does contain 

15 evidence on t h i s -- that i f a l l of the contracts were 

16 thrown up on day one, and there was j u s t a -- kind of 

17 an Oklahoma land rush, there would be serious 

18 operational problems. 

19 We need -- I mean, t h i s transaction i s , 

20 obviously, unique. We need to be able to s i t down and 

21 plan which t r a i n s are going to go where and how many 

locomotives we need t o serve a p a r t i c u l a r area, how 
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1 many crewmen we need, we need the p o s i t i o n people, we 

2 need to do a l l of that s t u f f . And that would be very 

3 d i f f i c u l t t o do i f suddenly, you know, a l l of these 

4 contracts were thrown up. 

5 So there i s a need d e f i n i t e l y f o r a 

6 t r a n s i t i o n period, probably a year at least, to be 

7 able to work t h i s s t u f f out. And that's why we think 

8 2.2(c) i s necessary and appropriate. 

9 VICE CHAIRMAN OWEN: But when you have a 

10 large shipper l i k e APL that came i n today, there's a 

11 p r e t t y high volume there. And so they are d e f i n i t e l y 

12 about -- they want t o renegotiate something. 

13 MR. ALLEN: Sure they want --

14 VICE CHAIRMAN OWEN: To get the best deal. 

15 MR. ALLEN: Yes. 

16 VICE CHAIRMAN OWEN: Yes. 

17 MR. ALLEN: Yes. And I don't blame them. 

18 But there are operational problems wit h a l l shippers 

19 being able t o do t h a t . 

2 0 VICE CHAIRMAN OWEN: Okay I have no 

21 other questions. 

22 CHAIRMAN MORGAN: Let me j u s t ask one 
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1 other question before you s i t down. We talked a l o t 

2 about the Buffalo area the l a s t two days. What i s 

3 NS's presence i n Buffalo, do you know? 

4 MR. ALLEN: NS i s acquiring the o l d Erie-

5 Lackawanna Line i n Buffalo. NS presently serves 

6 Buffalo. 

7 CHAIRMAN MORGAN: But, I mean, marketwise 

8 --do you --

9 MR. ALLEN: Oh, market-wise, I have no 

10 idea what our market share i s . Is that what your 

11 question was? 

12 CHAIRMAN M0RC5AN: Yes. 

13 MR. ALLEN: Hopefully, i t w i l l get bigger. 

14 We plan on increasing i t . 

15 C!HAIRMAN MORGAN: Okay. Thank you. 

16 Mr. Lyons, are you --

17 MR. LYONS: Mr. Sipe w i l l speak f i r s t . 

18 CHAIRMAN MORGAN: Fir s t ? Okay. 

19 Mr. Sipe? 

20 MR. SIPE: Thank you. Madam Chairman, Vice 

21 Chairman Owen. I'm one of three speakers on behalf of 

22 CSX t h i s afternoon. I'm going to address an issue 
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1 that you got i n t o w i t h Mr. Allen a l i t t l e b i t , which 

2 i s the request f o r so-called pro-competitive 

3 conditions, including expansion of competitive access 

4 areas. And I ' l l spend j u s t a few minutes on that 

5 subject. 

6 Mr. Lyons w i l l f o l low and address the 

7 remainder of the commercial issues, competitive 

8 issues, as well as a few others, and Ms. Sprague w i l l 

9 f i n i s h up and address environmental issues. 

10 As you know, there are quite a number of 

11 parties i n t h i s case seeking the expansion or creation 

12 of add i t i o n a l shared assets areas or otherwise asking 

13 the Board to impose conditions that would create 

14 add i t i o n a l competitive options beyond those which 

15 exi s t today. Those groups include the State of New 

16 York, Erie Niagara Rail Steering Committee, the New 

17 York City Economic Development Corporation, Niagara 

18 Mohawk Power, the State of Rhode Island, Delaware Port 

19 Authority, among others. 

20 I want to stress CSX's very strong 

21 opposition t o these so-called pro-competitive 

22 conditions. A grant of those conditions would t u r n 
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1 the Board's merger policy on i t s head. I t would also 

2 have a disproportionate impact on CSX, which i s the 

3 party that would have to grant access to a competitor 

4 in v i r t u a l l y a l l instances and fundamentally alt e r the 

5 terms of the deal, the basic business deal, that CSX 

6 and the NS negotiated for the acquisition and division 

7 of Conrail. 

8 In fact, I think i t ' s f a i r to say that i f 

9 CSX had had any belief that there was a serious 

10 possibility that this kind of r e l i e f would be imposed 

11 in this proceeding, the deal never would have been 

12 done. And you heard the gentleman from UTU speak --

13 I want to say eloquently, but perhaps a better word i s 

14 vividly --on this subject. He recognized that this 

15 deal strikes a delicate commercial balance between 

16 these two railroads who are going head to head. 

17 And i f the Board were to impose this kind 

18 of condition, which had a disproportionate impact on 

19 CSX, that commercial balance could get badly out of 

20 whack, and the positive competitive effects that we do 

21 see stemming from this transaction could be 

22 eviscerated. 
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1 Yesterday, Chairman Morgan, you referenced 

2 t h i s category of requests, and you asked Mr. Snow what 

3 he would do i f he were i n the Board's shoes wit h 

4 respect to requests f o r expanded competition. Now, 

5 I'm a lawyer, and you know from our p r i o r colloquys 

6 that I don't always answer questions the same way Mr. 

7 Snow would, so I'm going to give a lawyer's answer. 

8 But I think i t ' s also the r i g h t answer, and i t ' s the 

9 answer I believe i s the correct one. 

10 What the Board should do i s adhere t o i t s 

11 governing statute, i t s merger policy, and i t s 

12 unambiguous precedent. A l l make clear that the Board 

13 should impose a competitive access condition only to 

14 remedy a loss of competition r e s u l t i n g from the 

15 transaction under consideration. The statute speaks 

16 of the Board g i v i n g consideration to whether a 

17 proposed transaction would have an adverse e f f e c t on 

18 competition w i t h i n a p a r t i c u l a r geographic area. 

19 P l a i n l y , the Board i s charged with 

20 addressing reductions i n competition, and i t i s not 

21 given carte blanche t o use a control proceeding to 

22 manufacture a d d i t i o n a l competition. 
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1 I know the Congressmen said otherwise, and 

2 they may wish i t were so. But they are the ones who 

3 have i t i n t h e i r power -- i f they want t o change what 

4 the sta t u t e i s , they have i t i n t h e i r power t o 

5 persuade a majority of t h e i r colleagues to change the 

6 st a t u t e , so that i n merger proceedings you apply pro-

7 competitive conditions. But that's not what the 

8 statute says now, nor does the Board's merger pol i c y , 

9 which very c l e a r l y addresses reductions i n competition 

10 and the circumstances i n which conditions are 

11 appropriate. 

12 CHAIRMAN MORGAN: Let me j u s t stop you 

13 r i g h t there. I hear exactly what you're saying. On 

14 the other hand, the argument has been made that we are 

15 here to do the public i n t e r e s t , and an i n t e r p r e t a t i o n 

16 of the public i n t e r e s t i s adding competition. How do 

17 you respond to that? 

18 MR. SIPE: I think that the public 

19 i n t e r e s t involves, as i t has been applied consistently 

20 throughout the h i s t o r y of r a i l consolidations, 

21 involves a very broad balancing concept. Whtsre there 

22 are component pieces of the statute and the p o l i c y 
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• 
that are more s p e c i f i c than the broad mandate t o do 

the public i n t e r e s t , those s p e c i f i c provisions take 

precedence. And they're not inconsistent w i t h the 

4 public i n t e r e s t . 

5 For example, a sta t u t o r y provision that 

6 says you look at adverse e f f e c t s on competition 

7 controls where the issue i s competition. That doesn't 

8 mean that o v e r a l l you don't s t r i k e the broad public 

9 i n t e r e s t balance. 

10 Now, I'm not going to go i n t o your 

11 precedents i n any d e t a i l , because I know you are very 

much aware of them. But I w i l l point out that you 

13 reminded parties i n t h i s proceeding, i n your decision 

14 number 40, that i f they were intending t o f i l e 

15 requests f o r responsive or inconsistent applications 

16 seeking conditions, they had to address the s p e c i f i c 

17 c r i t e r i a set f o r t h i n p r i o r cases f o r the imposition 

18 of conditions. 

19 And, c l e a r l y , those specific c r i t e r i a 

20 include the i d e n t i f i c a t i o n of competitive harm as the 

21 basis f o r a pro-competitive or a competitive remedy. 

22 

• 

Unfortunately, but not surprisingly, some 
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1 p a r t i e s to t h i s proceeding seeking expansion of 

2 competition and expansion of shared assets areas have 

3 disregarded t h i s admonition. They f a l l i n t o a couple 

4 of d i f f e r e n t categories. They take rather divergent 

5 approaches t o j u s t i f y i n g why they are seeking 

6 something d i f f e r e n t . 

7 The most candid statement that I heard 

8 j u s t i f y i n g t h i s approach was from the counsel 

9 yesterday f o r the Orange and Rockland U t i l i t i e s who 

10 said f l a t out what I think you have been mulling over, 

11 Chairman Morgan, that the Board should change i t s 

12 p o l i c y . The Board should f i n d s u f f i c i e n t f l e x i b i l i t y 

13 under the statute to adopt a more pro-competitive 

14 approach. 

15 But there are two problems with t h a t . I 

16 have already alluded to one. The statute doesn't 

17 permit i t , nor do the Board's precedents. Equally 

18 important, I think a change of po l i c y of t h i s nature 

19 would not be sound public policy. A change of po l i c y 

20 t o promote ad d i t i o n a l competition would not, i n f a c t , 

21 comport wit h the public i n t e r e s t i n the long run. And 

22 I ' l l t e l l you why. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
(202) 234-4433 WASHINGTON. D C. 20005-3701 www.neakgrou.com 



399 

1 The existing scheme encourages i n i t i a t i v e s 

2 by private parties to create additional competition 

3 where market conditions hold out the possibility that 

4 direct r a i l - t o - r a i l competition w i l l be sustainable 

5 over the long term. That i s , where there i s 

6 sufficient t r a f f i c , where there i s sufficient market 

7 opportunities, private parties find a way to introduce 

8 additional competition. 

9 This very deal i l l u s t r a t e s that 

10 proposition. The CSX/NS deal to create the shared 

11 assets areas shows that private parties acting in 

12 their own self-interest w i l l promote competition. The 

13 creation of these shared assets areas was not an act 

14 of altruism heralding a new age of socialism in r a i l 

15 transportation policy. 

16 I t was the product of a very hard-headed 

17 business deal, whereby both parties insisted they had 

18 to have access to certain areas or there would be no 

19 deal. That's the way i t works. What proponents of 

20 competitive conditions are doing i s not only 

21 substituting the government as the entity that would 

22 say, "Here's where you have more competition," but 
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1 they would i n t e r f e r e w i t h a private agreement that has 

2 already been made. 

3 Now, other p a r t i e s , recognizing that your 

4 precedent c a l l s f o r a showing of competitive harm i n 

5 order t c j u s t i f y expanded competition, adopt that 

6 r u b r i c and say that where you've created competitive 

7 options f o r -- where you've created competitive 

8 options, new competitive options f o r some members of 

9 an industry, not creat ing additional competitive 

options f o r others i n the same industry constitutes a 

11 reduction i n competition. 

12 But the same parties who make that 

13 argument, including the Buffalo Niagara Rail Steering 

14 Committee -- Erie Niagara -- acknowledge that what 

15 they're r e a l l y t r y i n g to do here i s address a 

16 preexisting condition. And the argument that a sole-

17 served shipper loses competition because his 

18 competitor acquires two r a i l options i s r e a l l y nothing 

19 more than a semantic game, 

20 A customer whose r a i l options remain 

21 unchanged as a r e s u l t of a transaction does not s u f f e r 

22 a reduction i n r a i l competition. The Board i t s e l f has 
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1 made clear that i t w i l l not impose a condition just 

2 because one group of shippers obtains pro-competitive 

3 merger benefits that other shippers do not enjoy. 

4 Similarly, the Board has made clear that 

5 we do not have a mandate to equalize the competitive 

6 situation among the industries served by r a i l 

7 carriers. Indeed, such a mandate would be impossible 

8 to implement. I f i t had such a mandate, the Board 

9 would end up imposing hundreds of conditions in an 

10 effort to micromanage the competitive situations 

11 within dozens of different industries. 

12 Let me also point out that there i s a 

13 fundamental logical gap in the contention that the 

14 creation of the shared assets areas constitutes 

15 competitive harm for those who are not located in 

16 those areas. 

17 The argument that those folks would make 

18 i s that CSX w i l l compete li k e mad to win t r a f f i c in a 

19 shared assets area, but ignore the t r a f f i c represented 

20 by i t s solely-served customers in places like Buffalo. 

21 The i l l o g i c of this position -- and I say i l l o g i c --

22 was addressed by Chris Jenkins, the Vice President of 
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1 Chemicals Marketing f o r CSX, i n applicants' r e b u t t a l 

2 statement. And I re f e r you t o that statement. 

3 Mr. Jenkins explained that CSX has a 

4 greater incentive to assure that solely-served t r a f f i c 

5 i n an area l i k e Buffalo moves over CSX's li n e s than 

6 t r a f f i c o r i g i n a t i n g i n the shared assets areas because 

7 that's t r a f f i c we w i l l be assured of handling i f i t 

8 moves. 

9 And what incentive do we have f o r that 

10 customer t o shut down his f a c i l i t y or to reduce his 

11 shipments out of that f a c i l i t y ? None. This i s 

12 t r a f f i c we want to serve. And competition f o r t r a f f i c 

13 o r i g i n a t i n g or terminating i n the shared access areas 

14 w i l l exert downward pressure on rates f o r solely-

15 served CSX t r a f f i c i n a place l i k e Buffalo. That's 

16 only one of the pro-competitive aspects of t h i s 

17 transaction f o r Buffalo. 

18 Now, I know they're not g e t t i n g everything 

19 they want, but they are g e t t i n g more competition, and 

20 that's a benefit of t h i s transaction. 

21 CHAIRMAN MORGAN: Let's Stop r i g h t there, 

22 because I did ask that question of a couple of witnesses. 
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1 MR. SIPE: Yes, you did. 

2 CHAIRMAN MORGAN: And I did not get the 

3 same answer you're g i v i n g me. So --

4 MR. SIPE: Well, l e t ' s --

5 CHAIRMAN MORGAN: -- give i t to me again. 

6 MR. SIPE: Let me sp e l l i t out. F i r s t of 

7 a l l , counsel f o r Erie Niagara did acknowledge that the 

8 reduced switching charges would help some of the 

9 shippers i n that area. And we heard estimates 

10 yesterday, I believe, from Congressman Quinn that that 

11 -- the number of affected shippers i s somewhere i n the 

12 range of 20 to 30 percent. I t ' s not everybody, but i t 

13 i s a number of the shippers i n the area who are be t t e r 

14 o f f . 

15 Second, we know Norfolk Southern w i l l have 

16 enhanced presence i n Buffalo. We heard Mr. All e n , 

17 although he didn't quantify the current market share 

18 that they w i l l have, we heard Mr. Alle n explain that 

19 Norfolk Southern i s going t o compete f o r that t r a f f i c 

20 i n Buffalo. They'll have a better route s t r u c t u r e 

21 i n t o and out of Buffalo. They've got a landing pad i n 

22 Buffalo. 
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1 I think i t ' s very important t o focus on 

2 the prospective nature of that competition. I f they 

3 want growth i n the Niagara f r o n t i e r , consider a 

4 s i t u a t i o n of somebody seeking to open a new f a c i l i t y 

5 and considering the Niagara f r o n t i e r . That's where 

6 the enhanced competition i s going to come from. That 

7 shipper w i l l have the opportunity to go to CSX, t o go 

8 t o NS, and say, " I want t o locate i n the Erie Niagara 

9 f r o n t i e r . What w i l l you do f o r me, Mr. Railroad, t o 

10 make sure that I've got the best long-term deal here 

11 t o make sure my f r e i g h t moves competitively?" 

12 These r a i l marketplaces are dynamic, and 

13 the fact that we've now got two strong c a r r i e r s i n 

14 Buffalo going forward means that as our i n d u s t r i e s 

15 change, and as the markets change prospectively, 

16 Buffalo i s going to be increasingly b e t t e r o f f . 

17 I think the New York l e g i s l a t u r e can do 

18 things to make Buffalo a t t r a c t i v e t o i n d u s t r i e s 

19 l o c a t i n g there. The Erie County government can do so. 

2 0 And then those shippers considering l o c a t i n g i n 

21 Buffalo can come to the two railroads and say, "Make 

22 me a deal." They w i l l be better o f f , prospectively. 
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1 E xisting shippers w i l l also be b e t t e r o f f 

2 because of the CN and CP deals which w i l l f a c i l i t a t e 

3 movements of truck competitive t r a f f i c between the 

4 United States and Canada. 

5 Now, I w i l l acknowledge that not every 

6 shipper i n the Niagara f r o n t i e r area i s bet t e r o f f as 

7 a re s u l t of t h i s transaction, but that's not the t e s t 

8 at a l l . Nobody i s claiming that anybody up there i s 

9 harmed, and a l o t of people w i l l be better o f f . 

S i m i l a r l y , east of the Hudson, the 

11 argument has been made that people i n the east of the 

12 Hudson are simply going to be i n a status quo 

13 s i t u a t i o n because they're only g e t t i n g one r a i l 

14 c a r r i e r . I t ' s a b i g difference, though. Conrail 

15 formerly served both east of the Hudson and west of 

16 the Hudson. I t didn't have any p a r t i c u l a r incentive 

17 t o pay a t t e n t i o n t o the east of the Hudson, as we have 

18 heard. 

19 Now CSX, as the deal i s c u r r e n t l y 

20 structured, w i l l have a special incentive t o serve 

21 that t r a f f i c east of the Hudson because i t knows i f 

22 that t r a f f i c i s going to move by r a i l i t w i l l move by 
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1 CSX. There's an opportunity there. Congressman 

2 Nadler said i t ' s a bank. We'd l i k e to go to his bank. 

3 We'd l i k e to make that t r a f f i c grow. 

4 But do you think t r a f f i c that c u r r e n t l y 

5 moves by truck i n a region where there i s c l e a r l y 

6 inadequate r a i l i n f r a s t r u c t u r e i s going to be enhanced 

7 by p u t t i n g i n two c a r r i e r s i n t o an area where there i s 

8 not yet a proven track record of substantial f r e i g h t 

9 movements? Which of the two would be w i l l i n g t o make 

10 the investments i n the r a i l i n f r a s t r u c t u r e east of the 

11 Hudson to make r a i l service more viable i f there are 

12 two of them there? 

13 I f you l e t CSX take a crack at i t , which 

14 i s the current plan, there i s a good chance that w e ' l l 

15 make the investments and we' l l be able t o grow the 

16 business out of the east of the Hudson area. 

17 CHAIRMAN MORGAN: Is there anything out of 

18 Congressman Nadler's plan that your c l i e n t would be 

19 supportive of or look more favorably upon? We've 

20 discussed -- I mean, presumably your focus i s on the 

21 l i n e up to Albany when you're t a l k i n g about east of 

22 the Hudson. But --
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1 MR. SIPE: Well, Congressman -- I can't 

2 claim to be i n t i m a t e l y f a m i l i a r with his plan, and 

3 i t ' s possible that one of my colleagues behind me here 

4 might want to speak to i t . But as I understand i t , 

5 his plan i s to expand the shared assets area and then 

6 serve the east of the Hudson via a cross-river car 

7 f l o a t . And we don't see that plan as being one that 

8 i s r e a l l y going to help t h i s . 

9 We'd rather go i n there and have the 

10 incentive to make the in f r a s t r u c t u r e investments 

11 knowing that we're going to serve the t r a f f i c . 

12 CHAIRMAN MORGAN: So with his -- his 

13 concern, of course, i s on truck -- with respect t o the 

14 trucks and t r y i n g to get trucks o f f the highway. 

15 MR. SIPE: Right. 

16 CHAIRMAN MORGAN: So i f we don't pursue 

17 his approach, how would you suggest that we make sure 

18 that we ac t u a l l y get to where he wants to go, which i s 

19 g e t t i n g trucks o f f the highway? 

20 MR. SIPE: There i s an important 

21 environmental issue -- the truck dimension of t h i s 

22 proposal -- and with your indulgence, I'm going t o 
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1 pass the buck on that t o Ms. Sprague, because she 

2 understands the issue and I would only confuse you by 

3 pretending t o explain i t . 

4 Lyons reminds me with respect to the 

5 east of the Hudson proposal -- and t h i s may or may not 

6 be Congressman Nadler's, but I know somebody has 

7 proposed a car f l o a t and tunnel study. I believe 

8 perhaps the New York City Economic Development --

9 CHAIRMAN MORGAN: Yes, that's correct. 

10 MR. SIPE: -- Corporation. And we are 

11 going t o p a r t i c i p a t e i n that study, and we are 

12 interested i n exploring i t . 

13 I've used more time probably than I 

14 should. I want to make one f i n a l point about 

15 expansion of these so-called shared assets areas. 

16 The suggestion that these could simply be 

17 ordered by the Board and go in t o e f f e c t , assuming the 

18 transaction i s approved on the s p l i t date, i t seems to 

19 me i s extremely naive. The vagueness and uncertainty 

2 0 by the proponents as t o how these shared asset areas 

21 that applicants haven't planned f o r would be operated 

22 i s r e a l l y another reason why t h e i r requests should be 
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1 rejected. 

2 As you know, i n the shared asset areas 

3 that we have agreed t o , thoso have been studied 

4 i n t e n s i v e l y f o r over a year now since the application 

5 was proposed. Additional studies were required w i t h 

6 respect to the New York/New Jersey shared assets 

7 areas, and I believe the NIT League agreement c a l l e d 

8 f o r us t o submit supplemental studies on the other two 

9 shared asset areas. 

Everybody knows that g e t t i n g i t r i g h t 

11 w i t h i n those areas i s not going to be easy. We t h i n k 

12 we've planned and we're going to be i n a p o s i t i o n to 

be able to do i t , but how you could do i t for other 

14 areas -- f o r instance, a place l i k e Buffalo which w i l l 

15 be i n the middle of the CSX system, not a terminus 

16 l i k e New Jersey, but smack i n the middle, how that 

17 would work as a shared assets area nobody has the 

18 f a i n t e s t idea. But I would think a l o t of people who 

19 have appeared before you would be awfully nervous 

2 0 about t h a t . 

21 In sum, CSX believes that the c a l l s f o r 

22 expanded access are u n j u s t i f i e d and i .-conceived. We 
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1 s t rongly urge the Board to apply i t s clear precedent 

2 and r e j e c t i t . 

3 CHAIRMAN MORGAN: Well, l e t me j u s t ask 

4 one more question. 

5 MR. SIPE: Certainly. 

6 CHAIRMAN MORGAN: Talk about Buffalo f o r 

7 a minute. The argument has been made that t h i s i s an 

8 opportunity to f i x something that happened a while 

9 ago, and that the Board should not miss t h i s 

10 opportunity. What can you say about that? 

11 MR. SIPE: I am not an aficionado or a 

12 student of the f i n a l system plan, so I can't t e l l you 

13 how many -- I can't t e l l you how many s p e c i f i c 

14 i n d u s t r i e s i n Buffalo had dual c a r r i e r service p r i o r 

15 t o the creation of Conrail. 

16 I do know that i n terms of the l i n e s 

17 g e t t i n g i n t o Buffalo, what we're proposing now looks 

18 a whole l o t more l i k e what would have been done under 

19 the f i n a l system plan than what had been happening 

20 w i t h Conrail. 

21 And I ' l l also say that the test here 

22 c l e a r l y i s not what the f i n a l system plan would have 
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done. The te s t here i s , what does t h i s transaction 

do? I t doesn't have any adverse competitive e f f e c t on 

the Buffalo area. I t ' s pro-competitive -- not as much 

as they want, but pro-competitive nonetheless. 

CHAIRMAN MORGAN: So, i n essence, your 

c l i e n t i s not o f f e r i n g up anything new i n Buffalo i s 

ba s i c a l l y the bottom l i n e , r i g h t ? 

MP. SIPE: We're not --

CHAIRMAN MORGAN; You don't f e e l the 

need --

MR. SIPE: Anything beyond what's i n the 

application? 

CHAIRMAN MORGAN: Right. 

MR. SIPE: We're not o f f e r i n g anything 

beyond what's i n the app l i c a t i o n . 

VICE CHAIRMAN OWEN: Excuse me. One 

question, please, i f I could, Mr. Sipe. 

I f Buffalo were to be a shared asset area, 

and there's not enough t r a f f i c there to generate two 

ca r r i e r s being i n there, the p r i n c i p a l c a r r i e r would 

s t i l l operate the area; the other c a r r i e r would not be 

there, then. Would that not be the case? 
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operate, 

MR. ALLEN: Vice Chairman, I don't know --

VICE CHAIRMAN OWEN: Just speculating. 

MR. ALLEN: I don't know how i t would 

VICE CHAIRMAN OWEN: I don't e i t h e r . 

MR. ALLEN: NS get3 there. They're going 

to be operating t r a f f i c through Buffalo. They are 

going to be serving ind u s t r i e s i n Buffalo. 

You know, they are a very aggressive, 

resourceful organization. I'm not p r i v y to t h e i r 

marJ.eting plans, but I expect that customers i n 

Bui:falo of a l l sorts are going to be b e n e f i t t i n g from 

the presence of NS. But i can't t e l l you how the 

shared assets area scenario would unfold. 

CHAIRMAN MORGAN: Thank you. 

Mr. Lyons? 

MR. LYONS: Thank you. Madam Chairman, 

and I would only confuse you by pretending to explain 

i t . 

Vice Chairman Owen, i f I might add a word 

or two to what Mr. Sipe said. 

I think i t i s the case that we have gone 
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1 w e l l beyond the ap p l i c a t i o n i n Buffalo, that one of 

2 the roughest places with the high Conrail switching 

3 charges was Buffalo. The average was 450. There was 

4 some 4 90, and we take those Conrail switches down t o 

5 250 across the board. 

6 And the t r a f f i c studies that were prepared 

7 and put i n by the Buffalo proponents f o r a shared 

8 asset area were prepared on the basis, of course, of 

9 the h i s t o r i c evidence, and they were prepared before 

10 the switching rates came down. 

11 MR. SIPE: Well, I c l e a r l y misspoke on 

12 t h a t . And I was, you know, b a s i c a l l y assuming the NIT 

13 League agreement as part of what the package i s . We 

14 haven't gone beyond the NIT League agreement. 

15 CHAIRMAN MORGAN: I was assuming NIT 

16 League too, but the point i s taken. 

17 MR. LYONS: But i t i s the case, i t i s the 

18 case. 

19 I would l i k e to t a l k b r i e f l y about Section 

20 2.2(c) and then t a l k about the 30 or so p r o t e s t i n g 

21 p a r t i e s who are t r y i n g t o take part of the CSX 

22 a l l o c a t i o n i n t h i s transaction. 
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1 I think that probably there are more oxen 

2 of CSX that are proposed to be gored by the 

3 protestants here than there are of Norfolk Southern. 

4 I ' l l t r y and run through them as quickly as possible, 

5 but I do hope that the Board w i l l indulge me i n th a t . 

6 CHAIRMAN MORGAN: And I may stop you as 

7 you discuss each one. 

8 MR. LYONS: I would welcome that --

9 CHAIRMAN MORGAN: I t could be a long 

10 evening, I don't know. 

11 MR. LYONS: -- because I would l i k e t o see 

12 what i s on your mind. 

13 On 2.2(c), the issue i s who i s abrogating 

14 the contracts. Is i t r e a l l y the Applicants or i s i t 

15 the protesting p a r t i e s who wish t o tear up the 

16 contracts and s t a r t a l l over? 

17 Perhaps the most i n t e r e s t i n g case i s APL 

18 who claims that the d o l l a r a year lease that they got 

19 had nothing to do with the contract. The lease i t s e l f 

20 says that the terms and conditions of the 

21 transportation service agreement and t h i s lease are 

22 interdependent, and each agreement i s , i n par t , 
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1 consideration f o r the other. 

2 I had quite a f i g h t to get that made 

3 public w i t h APL's counsel, but f i n a l l y were able to 

4 read i t t o you. The purpose of a great deal of t h i s 

5 i s to break the contracts and t o s t a r t a l l over with 

6 people who got a good and an acceptable deal from 

7 Conrail and now want t o ratchet i t up. 

8 The p r i n c i p a l reaso- , . s Mr. Allen made 

9 p l a i n , f o r both of us here and -- i s the operational 

10 issue, however. Because contrary to what the DOT 

11 said, I think misspeaking themselves, t h i s not a new 

12 issue i n the case. 

13 In the r e b u t t a l , there were two v e r i f i e d 

14 statements, one by Mr. Priloman of Norfolk Southern, 

15 one by Mr. Christopher Jenkins of CSX, and they both 

16 said that there would be grave operational 

17 d i f f i c u l t i e s i n t r y i n g to have a day one and with a 

18 backdrop of having unlimited competition and unlimited 

19 tearing up of the contracts, and that the contracts 

20 were necessary f o r an orderly t r a n s i t i o n here. 

21 And the two CEO's have given you that 

22 pledge, but they gave you that pledge on an 
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1 a p p l i c ation that has 2.2(c) i n i t . And we urge the 

2 Board t o s t i c k t o i t . 

3 There are a bunch of minor issues from 

4 APL. They are concerned th a t , because CSX's ocean 

5 c a r r i e r s , that we w i l l share t h e i r ocean c a r r i e r 

6 information with the ocean c a r r i e r a f f i l i a t e s . We are 

7 w i l l i n g t o give them a Chinese wa l l arrangement. 

8 They needn't worry about t h a t . We do 

9 business, as the evidence shows, a good business with 

10 other transportation companies that have competing 

11 ocean c a r r i e r s to the ocean c a r r i e r that CSX ĥ «5. so 

12 that's not r e a l l y a problem. 

13 There has been no answer, I should say, to 

14 the statements that have been made by the operating 

15 o f f i c e r s and by the marketing o f f i c e r s that there w i l l 

16 be operational d i f f i c u l t i e s i f 2.2(c) i s set aside. 

17 There's been no evidence responding to 

18 that, and I think the Board has t o take that i n t o 

19 account. 

20 The issue that there's no j u r i s d i c t i o n to 

21 deal with the contracts -- what the in t e n t of the 

22 statute very c l e a r l y i s , i s that the Board i s not t o 
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1 regulate the content of the contracts, but the Board 

2 regulated the opening or non-opening of contracts i n 

3 the UP/SP case i n the i n t e r e s t of pe r f e c t i n g that 

4 transaction, and the Board can do that here. 

5 I don't want to t a l k about the a n t i -

6 assignment clauses as a b a r r i e r . The ultimate thing 

7 here i s that the Board can override them and chat i t ' s 

8 i n the public i n t e r e s t that i t should. 

9 I should say that t h i s emphasis on the 

10 anti-assignment clauses has emboldened the few 

11 i n t e r e s t s , and the Gateway Western c a r r i e r was one of 

12 them, that are challenging the notion t h a t , when you 

13 have a succession of one r a i l r o a d to another i n a 

14 transaction such as t h i s , that the operating assets of 

15 the -- and the operational r i g h t s of the railr o a d s do 

16 not pass from one to the other i f there i s some clause 

17 that purports t o i n t e r f e r e w i t h the Board's powers. 

18 And that, we say, i s a clear -- c l e a r l y 

19 contrary to the hard core sections of the words of 

20 Section 11321(a) which t a l k about having the successor 

21 company be i n the po s i t i o n to operate the properties 

22 and franchises of the predecessor. 
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1 And i f there i s anything that i s clear and 

2 that i s ordinary in th«-ise cases, i t i s that the 

3 operating rights of the predecessors descend upon the 

4 successors. And there's no need to f i l e an 

5 application for terminal trackage rights. 

6 That i s the practice only where there i s 

7 a gap in the predecessor's system. 

8 We had some testimony from our friends at 

9 the Justice Department who made their appearance in 

10 this case. And remarkably, they said that they didn't 

11 look at the merger as a whole as to whether i t was 

12 anti-competitive or pro-competitive. 

13 What apparently they did was simply to 

14 look through i t and see i f they could find fault. And 

15 they came across two items in toto. One was they said 

16 there was a d i f f i c u l t y with Pepco even though i t was 

17 sole served by -- at both i t s plants in main sole 

18 served. 

19 Pepco evidently didn't think so. I t s 

20 evidence never adopted the Justice Department's 

21 theories and i t ' s settled. The Justice Department 

22 insisted that i t knew more than Pepco about Pepco's 
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1 business. 

2 The same was the case wit h the s i t u a t i o n 

3 i n Indianapolis, which I'm about to get i n t o . There 

4 the Justice Department found f a u l t with the 

5 arrangements at the Stout Plant and said that 

6 something should be done at that -- with that. 

7 The remedy that they proposed was e n t i r e l y 

8 d i f f e r e n t from the position even of IP&L, which i s the 

9 l a s t hold out of the shippers i n Indianapolis. The 

10 other shipper who had f i l e d , the Citizens Gas & Coke, 

11 have s e t t l e d . 

12 And we believe that the settlement wi t h 

13 the c i t y and the p r o f f e r which I made to the Board 

14 yesterday, and which I repeated at the side bar 

15 conference today, should resolve the remaining issues. 

16 At Stout i t s e l f , f o r a period of 20 years, 

17 the e x i s t i n g arrangements under which there i s access 

18 by the Indiana Southern and, indeed, che same rates 

19 that are being charged w i l l be maintained subject to 

20 an index. 

21 And so the Indiana Southern w i l l have 

22 access, and that w i l l be continued f o r 20 years. Of 
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1 course, the Indiana Railroad, which i s a CSX 

2 subsidiary, w i l l be able to f u r n i s h coal. As I say, 

3 the Indiana Southern w i l l be able to get i n on a 

4 switching basis where the cost i s maintained f o r the 

5 20 years. 

6 And, i n addition, Norfolk Southern can get 

7 i n again or a concessionary basis through ewitching. 

8 So there w i l l be three c a r r i e r access. Norfolk 

9 Southern presently does not have good access, of 

10 course, to Southern Indiana coal, but Indiana Southern 

11 obviously does. 

12 And Norfolk Southern has access to l o t s of 

13 other coal once the next phase of the Clean A i r Act 

14 comes around. So there w i l l be t r i p l e service there. 

15 And s i m i l a r l y , at Stout -- I'm sorry, at Perry K, 

16 which i s the other property f o r a period of years, the 

17 present arrangements w i l l be maintained. 

18 There are a series of other coal using 

19 companies. Centerior i s presently sole served at i t s 

20 plants, and i t w i l l remain sole served a f t e r the 

21 transaction. I t takes the t a c t of saying that i t 

22 competes i n the power g r i d with companies that are 
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1 located i n shared asset areas with D e t r o i t or, I 

2 assume, with the A t l a n t i c C i t y or one of the others. 

3 The fact of the matter, however, i s that 

4 i t i s a net buyer of power i n the g r i d . And so i f 

5 t h e i r power i s priced more cheaply, then i t comes out 

6 ahead. That doesn't have to be the r e s u l t . 

7 We believe that t h i s i s not a case t h a t , 

8 i f you favor one and bring competition i n t o one area, 

9 you have to bring i t i n t o others or do the same f o r 

10 a l l shippers, as Mr. Sipe has pointed out. 

11 Niagara Mohawk made si m i l a r contentions. 

12 They overlooked the fact that they are better o f f than 

13 they were before. They are sole served by Conrail. 

14 They w i l l now be sole served by r a i l by CSX. But they 

15 have access to coal by water. 

16 And now the Monongahela coal, which i s 

17 t h e i r coal of choice, w i l l be available to i t on 

18 service from Norfolk Southern to the Lake ports out of 

19 the Mon. 

2 0 And they say, of course -- they point out 

21 t o us that water freezes, and that indeed i s the case. 

22 But to the extent that the r i v e r i s open, to the 
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1 extent that they can store coal, --

2 CHAIRMAN MORGAN: That's the clearest 

3 t h i n g we've heard today. 

4 MR. LYONS: Yes. 

5 (Laughter.) 

6 CHAIRMAN MORGAN: Thank you. 

7 MR. LYONS: And they w i l l have some 

8 r e l i e f . They may not have everything that they have 

9 asked f o r , but that i s often not the human condition, 

10 that you get everything you ask f o r . They are b e t t e r 

11 o f f than they are now. 

12 The Orange and Rockland and Rochelie 

13 E l e c t r i c Company has a contention that seems marvelous 

14 to some of us, that they are a f r a i d of congestion on 

15 t h e i r l i n e that w i l l serve them. And because there i s 

16 congestion, they want to bring i n another r a i l r o a d t o 

17 ease the congestion. 

18 And I have d i f f i c u l t y making sense out of 

19 that argument. They are presently single served. 

20 They w i l l be single served a f t e r the transaction. 

21 They are west of the Hudson on a l i n e which i s busy, 

22 but t h e i r i s no d i f f i c u l t > anticipated i n serving 
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them, 

2 I f there are service problems, they w i l l 

3 be dealt w i t h at the time. 

4 I t u r n now to some of the railroads that 

5 have expressed an i n t e r e s t i n forced sales of CSX's 

6 property. The gentleman from the I l l i n o i s Central 

7 l a s t night said and predicted that I would t e l l you 

8 that t h e i r request f o r a chunk of the CSX main l i n e 

9 i n t o Memphis -- i n t o the Memphis gateway -- that I 

would t e l l you that i t was a preexisting problem. 

11 And i n f a c t , that -- he i s r i g h t . That i s 

12 what I t e l l you. 

13 (Laughter.) 

14 And the reason i s because i t i s a 

15 pree x i s t i n g problem. 

16 CHAIRMAN MORGAN: But i t ' s a problem that 

17 needs t o get f i x e d one way or the other, right? 

18 MR. LYONS: I t ' s a problem that needs to 

19 be f i x e d . But having them take over the l i n e which 

they characterize as a "backwater" -- t h i s backwater 

21 happens to be CSX's sole access to the Memphis 

22 gateway. 
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1 And the e f f e c t both of t h i s transaction 

2 which removes Conrail's desire t o take everything out 

3 at St. Louis or Chicago, plus the d i f f i c u l t i e s at 

4 Houston hich are a f f e c t i n g New Orleans, means that 

5 Memphis w i l l have to be used more and more. 

6 The only thing I think they say which i s 

7 associated w i t h the transaction i s that, as a r e s u l t 

8 of the transaction, the owner of the l i n e i s going to 

9 be using i t s property more than i t d i d before. But 

10 we say that the keeping open of the gateway and the 

11 exchanges with UP/SP and with the Burlington Northern 

12 i s highly important. 

13 We w i l l t r y to work out the problems i n 

14 terms of the dispatching. I t i s rare that you have --

15 you see a s i t u a t i o n where the tenant does not complain 

16 about the dispatching by the owner. And generally, 

17 these problems are viewed as subacute, that there i s 

18 no le g a l f i g h t except when you have a transaction such 

19 as t h i s . 

20 And people have a tendency to throw them 

21 i n and to t r y and get r a d i c a l r e l i e f i n a transaction 

22 of t h i s sort And I thi n k i f the two sat down 
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1 together and t r i e d t o work t h i s out at a high l e v e l , 

2 that i t could be done i n terms of improving the 

3 dispatching. 

4 But the r a d i c a l remedy, I think, i s beyond 

5 the pale here. 

6 I CHAIRMAN MORGAN: And I would j u s t say on 

7 dispatching t h a t , of course, we've been dealing with 

8 t h i s issue i n the west, and dispatching i s an issue 

9 that ran -- proper dispatching can resolve issues l i k e 

10 t h i s . 

11 So I would encourage those kind of 

12 conversations. 

13 MR. LYONS: Thank you. 

14 I n Chicago, we have a r a i l r o a d , the 

15 Wisconsin Central, which wishes t o own the Altenheim 

16 subdivision of the BOTC which i s a subsidiary of CSX. 

17 And again, the complaint i s about the dispatching. 

18 Also there i s expressed a fear of CSX and 

19 a fear that CSX w i l l be i n Wisconsin Central's way 

20 both i n g e t t i n g t o Norfolk Southern because i t has to 

21 get through Norfolk Southern on the IHB, which I ' l l 

22 come to i n a moment, on which CSX w i l l acquire an 
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1 i n t e r e s t . 

2 And i t also has to go through the BOTC i n 

3 order to get to CSXT. I t i s -- was l e f t unclear why 

4 there was t h i s animosity by Wisconsin Central toward 

5 CSX. The fact of the matter i s that CSX has an 

6 a r b i t r a t i o n award f o r $20 m i l l i o n d o l l a r s against 

7 Wisconsin Central f o r Wisconsin Central's not paying 

8 money that i t owed CSX. 

9 And I think i f I owed someone $20 m i l l i o n 

d o l l a r s and he had an a r b i t r a t i o n award against me, 

11 that I wouldn't l i k e him very much e i t h e r . 

12 The other conditions that Wisconsin 

13 Central i s asking, that the BOTC no longer be 

14 considered a switching r a i l r o a d . That, of course, was 

15 the controversy on which Wisconsin Central l o s t and 

16 the monies became payable. Those, I think, are a l l of 

17 the piece wi t h i t . 

1® We had also a c o a l i t i o n l a s t night, and 

19 the c o a l i t i o n consisting of a single r a i l r o a d , a one 

20 year o l d r a i l r o a d c a l l e d the I&M Rail Link. The 

21 coalition used to consist of the EJ&E and the I&M. 

22 How the I&M got i n t o i t i s obscure because the 
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• 
a t t o r n e y - c l i e n t p r i v i l e g e was pleaded as to how they 

2 got i n t o the c o a l i t i o n . 

3 But anyhow, EJ&E got out, I&M i s l e f t , and 

4 t h i s one year o l d r a i l r o a d wishes t o have a forced 

5 sale of the 51% block of stock i n the IHB made to i t 

6 so i t w i l l be i n control of the IHB. I t or anybody 

7 else that can sign up f o r the consortium -- the 

8 i n v i t a t i o n to j o i n the consortium, according to the 

9 record, has been open since l a s t August and there i s 

10 a net of one r a i l r o a d i n the consortium. 

11 The Union Pacific has not joined. The 

• BN/SF has not joined. The rai l r o a d s who have a 

13 serious i n t e r e s t i n the Chicago gateway are 

14 comfortable wi t h the arrangements that have been made. 

15 I f Your Honor w i l l indulge me, there are 

a l o t of these. 

mmm CHAIRMAN MORGAN: Right, but I'm going to 

18 ask you about Chicago though i f you --

19 MR. LYONS: Sure. 

20 CHAIRMAN MORGAN: I thi n k we've heard some 

21 concerns about the operations i n Chicago, and I h?i -

22 

• 

dialogue w i t h Mr. Snow at the beginning of a l l t h i s 
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1 about t h i s . And I thi n k that -- I hear that there are 

2 plans to address possible congestion i n Chicago --

3 MR. LYONS: Yes. 

4 CHAIRMAN MORGAN: -- as we move through 

5 t h i s process. 

6 MR. LYONS: Yes. 

7 CHAIRMAN MORGAN: Is that --

8 MR. LYONS: That i s the case. The key t o 

9 them i s , while i t involves the IHB, i t does not 

10 involve the IHB i n any dominant fashion. I n other 

11 words, the proposal i s to continue to run the IHB as 

12 an independent company with i t s own management and i t s 

13 own people, i t s own p a y r o l l and the rest of i t . 

14 And i t s large stockholder, the 51% 

15 stockholder, w i l l continue t o be Conrail. Conrail 

16 used to, when as an independent r a i l r o a d , own the 51% 

17 of the stock lock, stock a.id b a r r e l and completely 

18 co n t r o l l e d IHB. 

19 The two, Norfolk Southern and CSX, w i l l 

20 j o i n t l y vote that block of stock. And the reason why 

21 there's the voting agreement i n the record i s , of 

22 course, that we had to show that to the Board as t o 
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how the control would be exercised. WKKOKm 

But when Conrail was there owning the 51% 

stock, i t didn't need to have a voting agreement with 

each other. I t was the boss of the 51% of the stock. 

But, i n any event, what i s going to be 

done i n Chicago i s that the two operating plans are 

harmonized so that there w i l l be a counter clock-wise 

movement i n Chicago. 

There w i l l be -- cf the movements from the 

east to the west, there w i l l be an emphasis on run 

through t r a i n s w i t h concessions on the switching given 

to the western c a r r i e r s i f they p a r t i c i p a t e and block 

t h e i r cars or make other arrangerents so that the 

switching downtown i s minimized. 

And these things can happen under the 

plan. 

There w i l l be investments made i n the 

i n f r a s t r u c t u r e of the IHB by CSX which i t w i l l make 

out of i t s own pocket notwithstanding the fact that 

there are other owners i n the IHB, i e . Norfolk 

Southern i s another owner, and the Canadian Pacific --

the Soo Line of the Canadian P a c i f i c i s another owner. 
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1 Also i t owns 4 9% of the stock. 

2 So those are the arrangements which are 

3 being made i n an e f f o r t to t r y and prevent Chicago 

4 from becor^ing congested, and i t has been very 

5 c a r e f u l l y thought out. 

6 We have some New England c a r r i e r s who say 

7 that they are going to be hurt by the transaction. 

8 What I think is a common thread in each of them is 

9 that they look at CSX and they say CSX i s the only 

10 c a r r i e r here. 

11 They overlook the -- our friends at 

12 Norfolk Southern. And very quickly, before the 

13 ap p l i c a t i o n was even f i l e d , Norfolk Southern made 

14 arrangements to have haulage r i g h t s from Binghamton to 

15 Albany, and then came i n t o an arrangement w i t h 

16 Guildford, who goes to Boston. 

17 And Guildford, as well as the Conrail l i n e 

18 going to CSX, runs s t r a i g h t through Massachusetts and, 

19 to some extent, through southern Vermont and w i l l 

20 connect with the New England Central Railroad. 

21 Now, the New England Central Railroad has 

22 had some ambitious proposals f o r t h i s case. I t f i r s t 
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1 wanted - - i n f a c t , s t i l l does want trackage r i g h t s a l l 

2 the way to the North Jersey shared asset area. 

3 I t also, at one stage, nominated i t s e l f as 

4 the trackage r i g h t s c a r r i e r under the City cf New York 

5 plan on the east side of the Hudson, tho igh the 

6 gentleman l a s t night said they r e a l l y weren't 

7 interested i n doing that. 

8 And I think most recently i t has simply 

9 said that i t r e a l l y would be nice i f i t could get t o 

10 Albany. I t can get to Albany. I t has an interchange 

11 near Brattleboro with the Guildford l i n e , and 

12 Guildford goes to Albany. 

13 So the set up of the routes that i t has, 

14 which are m u l t i - c a r r i e r routes, f o r the lumber 

15 products and the l i n e that i t gets from western Canada 

16 and the western United States should s t i l l work. 

17 What i t i s concerned about i s that i t s 

18 customers may instead buy lumber from the south. But 

19 i f the customers prefer lumber from the south, and i f 

20 the benefits of single l i n e service bring i t to them 

21 better, that i s the customer's preference and i t i s 

22 not obviously a loss of essential services. 
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The estimates that have been contained as 

to i t s loss are ho t l y contested, and i t does not 

present i t s e l f as a candidate f o r inclusion. I f 

r e a l i s t i c a l l y a l l i t wants i s t o get to Albany, i t can 

get to Albany and i t i s not dependent on CSX to take 

i t t o Albany. 

And from Albany i t has access to the 

Norfolk Southern system through the haulage 

arrangement. 

The Housatonic i s another i n t h i s 

category. And i t presently has an exchange at 

P i t t s f i e l d with Conrail. I t w i l l have one wi t h CSX 

a f t e r the transaction. I t made the remark that 

Conrail could have put i t out of business over night 

i f i t wanted to. 

That remark was made l a s t night. 

Certainly i t s state with CSX i s no worse than t h a t , 

and CSX has no intent to put i t out of business, and 

we're unaware of whatever formula i t i s that Conrail 

has to do th a t . 

The LAL, the Livonia, etc. r a i l r o a d --

again, a r a i l r o a d not i n New England, but i n upstate 
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1 New York -- has a complaint which i s c l e a r l y about a 

2 pr e e x i s t i n g s i t u a t i o n . I t presently lacks 

3 co n n e c t i v i t y with the Rochester Southern. 

4 I t accepted some add i t i o n a l track i n terms 

5 of g e t t i n g closer t o the Rochester Southern, though i t 

6 was aware that Conrail would not s e l l i t r i g h t s to 

7 make a connection. And now that Conrail i s going out 

8 of the p i c t u r e , i t seeks trackage r i g h t s i n order t o 

9 make the connection. 

10 As t h i s i s a preexisting s i t u a t i o n , the 

11 general issues of connectivity, I think, are not 

12 presented by i t . And i t seems to be a clear v i o l a t i o n 

13 of the teachings i n decision number 40 that 

14 p r e e x i s t i n g conditions were not to be imposed by the 

15 Board and not t o be f i l e d . 

16 There are a few other isolated shippers 

17 which I ' l l mention very b r i e f l y . I was going t o touch 

18 on the two -- the so-called one to twos, but my 

19 thunder was stolen by Mr. Al l e n who revealed the 

20 proposal that has been made that has taken one of the 

21 three Ohios out. 

22 The others who are remaining apparently 
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1 want routes to be kept open which do not e x i s t today 

2 -- wher#» no t r a f f i c i s moving today, but they th i n k 

3 they might l i k e to go i n the future. 

4 And, you know, soon we have to adapt 

5 ourselves to the r a i l map as i t changes, and we Cr>n't 

6 move new t r a f f i c over routes that we never had moved 

7 t r a f f i c on before. That i s one of the marginal costs 

8 of t h i s transaction; that i n order to divide Conrail 

9 between the two c a r r i e r s , you had to divide i t , and 

10 th a t meant that some things which were single l i n e 

11 became j o i n t l i n e . 

12 The NIT League settlement addresses t h a t . 

13 This p a r t i c u l a r win-win transaction which provides f o r 

14 single l i n e service on trackage r i g h t s , which i s 

15 s u i t a b l e i n a few cases, has been proposed, and that 

16 i s proposed f o r that s i t u a t i o n . 

17 I think that about covers the points I 

18 intended to make. I had one answer to a question that 

19 was put to Mr. Allen about the labor issues which 

20 would be a l i t t l e d i f f e r e n t , that was to remind you of 

21 a statement that Mr. Snow made yesterday. 

22 And that i s that CSX expects to f r o n t end 
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1 load i t s people and i t s locomotives and i t s physical 

2 and c a p i t a l material i n going i n t o t h i s transaction; 

3 that i t expects t o have a degree of redundancy going 

4 i n so that the points that the Vice Chairman made that 

5 i t was not a good idea to h i r e people a f t e r the c r i s i s 

6 occurred -- i t was better to have them available i n 

7 the case of c r i s i s . 

8 That i s something which Mr. Snow addressed 

9 and which CSX i s doing. 

10 CHAIRMAN MORGAN: I f I could j u s t ask a 

11 couple of questions. 

12 You heard me e a r l i e r today - - i n your t a l k 

13 about labor. You heard me e a r l i e r today discuss wit h 

14 the representative from the Transportation 

15 Communications Union regarding t h i s t r a n s f e r of 

16 s e n i o r i t y proposal and his concerns that that v i o l a t e s 

17 New York Dock. 

18 I'd l i k e to hear your answer t o his 

19 comments. 

20 MR. LYONS: I have a source of superior 

21 wisdom on t h i s available i f he's s t i l l here. I t ' s 

22 rather complicated, and --

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
(202) 234-4433 WASHINGTON. D C. 2000&-3701 www.neakgioat.com 



436 

1 CHAIRMAN MORGAN: And t.hen I want -- w e l l , 

2 maybe before I could ask you two other questions and 

3 then he could come up. 

4 MR. LYONS: Okay. 

5 CHAIRMAN MORGAN: Why don't we do that. 

6 Contracts. 

7 MR. LYONS: Yes. 

8 CHAIRMAN MORGAN: DOT has a proposal which 

9 you heard about e a r l i e r which i s sort of a hybrid --

10 MR. LYONS: Yes. 

11 CHAIRMAN MORGAN: - - o f your p o s i t i o n and 

12 otners' positions. 

13 MR. LYONS: Like --

14 CHAIP.MAN MORGAN: What i s your p o s i t i o n on 

15 that? 

16 MR. LYONS: Like a l o t of hybrids, i t ' s 

17 s t e r i l e . But the -- what I would say i s t h i s . The 

18 cases that i t doesn't solve are the hard cases. The 

19 easy cases i t does solve. The easy cases i t says you 

20 w i l l allocate i n accordance with 2,2(c), 

21 Those are the moves that are open only to 

22 one c a r r i e r . And those are easy to assign. There's 
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probably only one route that works for them. That is 

where the move is going on at the moment. And so the 

only thing to do is to find those contracts and take 

note of them and put them into the sysl m. 

The d i f f i c u l t ones are the ones that can 

be handled by e i t h e r of the c a r r i e r s . And, f o r 

example, most of the APL contract i s that way. A l l of 

the New York to Chicago contracts are that way. And 

that was an enormous route f o r Conrail both from the 

two markets and through Chicago on an interchange 

basis on a transcontinental move. 

And those are the d i f f i c u l t contracts 

because Conrail had d i f f e r e n t ways to move that 

t r a f f i c . I t could move i t on the Pennsylvania l i n e s , 

i t could move i t on the New York Central l i n e . And 

those now are being broken up. 

So i f you have the choice -- unli m i t e d 

choice by the shippers, which i s the proposal of the 

DOT, you are very l i k e l y t o have an imbalance on day 

one. And --

CHAIRMAN MORGAN: And what do you mean by 

imbalance on day one? 
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1 MR. LYONS: Imbalance that you w i l l have, 

2 say, 50% of the capacities on the New York Central 

3 l i n e , 50% i s on the Pennsylvania l i n e , and the other 

4 ways that f o l l o w that t o get to Chicago. 

5 And however, 70% of the shippers choose 

6 CSX on day one, 70% choose Norfolk Southern, and each 

7 of those only has the -- i t s half of Conrail. 

8 So Conrail could move 100% of i t s t n ^ f i c 

9 on a l l of i t s l i n e s , but that doesn't mean that l i i t h e r 

10 of the two could move a l l of Conrail's t r a f f i c from 

11 New York to Chicago on the lines that were given them. 

12 There would have t o be some f o r the other c a r r i e r . 

13 And to l e t the marketing people out of the 

14 d t a l l s f or day one and j u s t to s e l l the service, what 

15 you probably would have i s that things would be 

16 unbalanced on day one; that one set of che li n e s would 

17 be overcrowded and you'd have congestion, the other 

18 l i n e s would be under u t i l i z e d , and you would have some 

19 sort of mess on day one. 

20 CHAIRMAII MORGAN: So the way --

21 MR. LYONS: And that's the concern. And 

22 the one thing that the plan of the DOT doesn't address 
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1 i s the area where you have that problem, and that i s 

2 the problem where e i t h e r of the two could provide a 

3 single l i n e service. 

4 And those are the ones that are allocated 

5 on the 50/50 basis f o r t h e i r duration, which i s enough 

6 to take you over the i n i t i a l implementation of the 

7 transaction. Those are the ones which are allocated 

8 on the 50/50 basis. 

9 Tho others are allocated under a verbal 

10 formula which p r e t t y e a s i l y i d e n t i f i e s i n 99% of the 

11 cases which of the c a r r i e r s w i l l get the contract. 

12 And i t i s the l o g i c a l c a r r i e r : i t i s the c a r r i e r that 

13 can perfom single l i n e service, i f there i s ei t h e r 

14 c a r r i e r that can perform single l i n e service. 

15 CHAIRMAN MORGAN: So i s t h i s a d i v i s i o n of 

16 assets issue or an operations issue? 

17 MR. LYONS: I t i s both. I t i s --

18 obviously i t ' s an operations issue because avoiding 

19 chaos on day one and t r y i n g t o go from a u n i t a r y 

20 Conrail, which operated i n each part i n the i n t e r e s t 

21 of the whole, i n t o two competing parts i s an 

22 operational problem. 
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And unless you have a transition -- and we 

can't pretend like Mr. Gitomer that there's only one 

contract here -- 80% generally i s the work figure as 

to how much of the railroads' t r a f f i c i s contract 

t r a f f i c . 

And a lot of that on Conrail i s on i t s 

favorite route, which i t s favorite route was New York 

to Chicago. And there's a lot of New York to St. 

Louis as well, but i t specialized in east-west 

movements. I t had 100% of the Class I railroad 

movements out of New York, and i t had f a c i l i t i e s in 

Chicago, 

So that was i t s big route. And you'll 

find a lot of contracts there, L am certain. 

CHAIRTdAN MORGAN: My other question before 

we went to labor --

MR. LYONS: So the DOT solves --

CHAIRMAN MORGAN: So you're not in favor 

of the DOT -

MR. LYONS: No, no. 

CHAIRMAN MORGAN: proposal i s the 

bottom line? 
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MR. LYONS: I t solves the easy problems 

and leaves the hard problems unsolved. That's the 

d i f f i c u l t y with i t . 

CHAIRMAN MORGAN: V i r g i n i a Railway 

Express, which i s another party that raised concerns 

-- I presume that CSX and VRE are i n constant 

conversation about the matters that were brought up. 

Could you f i l l me i n on some of that? 

MR. LYONS: I believe they are. 

CHAIRI^ MORGAN: Oh, you're going to 

speaking t o that? Okay. 

MR. LYONS: Ms. Sprague w i l l address that 

i n the environmental issues. 

CHAIRMAN MORGAN: Okay. 

MR. LYONS: Unless you or the Vice 

Chairman have other questions f o r me, --

CHAIRMAN MORGAN: Well, I th i n k I wanted 

to get my labor question answered. 

MR. LYONS: This i s Mr. Ron Johnson, who 

i s CSX's labor counsel. 

MR. JOHNSON: Chairman Morgan, Vice 

Chairman Owen, what the CSX's proposal i s here i s , on 
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1 day one, they are clearly going to have many more 

2 c l e r i c a l employees than they need given they're 

3 inheriting most of the c l e r i c a l related operations of 

4 Conrail in Philadelphia. 

5 And what they want to do though i s they 

6 want to take advantage as much as they can of the 

7 experience of the Conrail c l e r i c a l employees. Sc for 

8 those employees that they don't need on day one, they 

9 s t i l l want to put them on day one on seniority rosters 

10 in Jacksonville so that, when jobs become available 

11 for c l e r i c a l employees in Jacksonville, they'll be 

12 able to move those people to Jacksonville and they can 

13 occupy those positions. 

14 Otherwise, these c l e r i c a l employees are 

15 going to be dismist?ed employees within the meaning of 

16 the Board's conditions and they can just s i t home and 

17 draw dismissal allowances. 

18 We think i t ' s more in the public interest, 

19 i t ' s of more benefit to the carrier and to the 

2 0 employees as well to be able to come down and take 

21 these railroad jobs in Jacksonville. 

22 And we want the valuable experience that 
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1 they have. Now, this i s a proposal that CSX i s making 

2 to the TCU in implementing agreement negotiations once 

3 we get there. I mean, TCU may agree, they may not 

4 agree. 

5 We do not believe i t i s an i l l e g a l 

6 proposal or violates the New York Dock conditions. I 

7 was listening to Mr. Kraus talk about this in his 

8 presentation. He references two prior decisions of 

9 the ICC involving arbitration appeals where he 

10 characterizes those decisions as saying that CSXT's 

11 proposal violates the conditions. 

12 There's a very important difference though 

13 between CSXT's proposal and the facts of those cases. 

14 In those cases, CSXT was not offering seniority rights 

15 at the locations to which the people were going to be 

16 transferred. 

17 In that case, you had employees who had 

18 been dismissed, were drawing dismissal allowances 

19 under New York Dock. The question was, could they be 

20 recalled to locations where they had no seniority 

21 rights under the collective bargaining agreement or 

22 forfeit their protections? 
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1 And the ICC ruled that they could not be 

2 forced t o give up t h e i r protections i f they were being 

3 recalled t o a lo c a t i o n where they weren't required to 

4 protect the p o s i t i o n under the c o l l e c t i v e bargaining 

5 agreement. 

6 That's much d i f f e r e n t than what CSXT i s 

7 proposing here. They are proposing that these people 

8 have s e n i o r i t y r i g h t s at these locations. Again, t h i s 

9 i s a proposal. I t ' s something that we think i s going 

10 to be worked out one way or the other i n the 

11 implementing agreement negotiations. 

12 And I might mention as kind of a technical 

13 issue, i t i s addressed i n the parties' b r i e f s , and we 

14 did respond to t h i s issue i n the r e b u t t a l narrative. 

15 Thank you. 

16 CHAIRMAN MORGAN: Thank you. 

17 Ms. Sprague. 

18 MS. SPRAGUE: Thank you. Chairman Morgan. 

19 Chairman Morgan, Vice Chairman Owen, many 

20 par t i e s have come here i n the l a s t couple of days 

21 asking f o r conditions based on environmental concerns. 

22 The guidebook f o r my response t o t h e i r concerns i s the 
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1 F i n a l Environmental Impact Statement that was prepared 

2 by the Board's section of environmental analysis. 

3 I t h i n k that document should be the 

4 Board's guidebook as we l l to resolving these requests 

5 f o r conditions. 

6 The FEIS was the most exhaustive 

7 environmental analysis ever undertaken of a 

8 transaction, t o our knowledge. A l l of the 

9 environmental issues that have been brought before the 

10 Board i n the l a s t two days have been addressed i n 

11 d e t a i l i n the FEIS. 

12 I ' d l i k e to r e i t e r a t e what Ms. C h r i s t i a n 

13 said i n the opening. There i s no question that t h i s 

14 environmental impact statement has s a t i s f i e d every 

15 requirement of the National Environmental Policy Act. 

16 The section of environmental analysis 

17 gathered information from innumerable sources 

18 including extensive consultation with communities. 

19 They reviewed hundreds of comments on the scope of the 

20 EIS and on the d r a f t environmental impact statement. 

21 They evaluated the p o t e n t i a l impacts of 

22 t h i s transaction both q u a n t i t a t i v e l y and 
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1 q u a l i t a t i v e l y . They defined objective c r i t e r i a of 

2 significance f o r impacts. But t h i s was not j u s t a 

3 pocket cal c u l a t o r exercise. 

4 Where there were special circumstances i n 

5 a community, t h i s section environmental analysis 

6 looked at those and i t addressed those. And among 

7 those communities that would not have warranted 

8 m i t i g a t i o n under a s t r i c t l y numerical s t a t i s t i c a l 

9 approach were Fostoria and the Four C i t i e s . 

10 But given the detailed review of the 

11 special circumstances of those communities, m i t i g a t i o n 

12 was recommended i n the Final Environmental Impact 

13 Statement. 

14 We believe that the Final Environmental 

15 Impact Statement c o r r e c t l y analyzed a l l of the 

16 environmental issues that were raised here i n the l a s t 

17 two days, and that the Board can r e l y on that analysis 

18 w i t h confidence that a l l the relevant information was 

19 taken i n t o account and that i t was c o r r e c t l y and 

20 c a r e f u l l y analyzed. 

21 The p a r t i c u l a r issues I would l i k e t o 

22 address are the claims f o r conditions of the Four 
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1 C i t i e s , the groups i n the east of the Hudson area, 

2 various persons from Ohio, the passenger issues (VRE 

3 and the American Public Transit Association), and the 

4 American Trucking Association b r i e f l y . 

5 I'd l i k e t o begin with the Four C i t i e s . 

6 There's no question that the Four C i t i e s has a 

7 preexisting problem w i t h vehicle delay grade 

8 crossings. The FEIS understands t h a t ; we understand 

9 t h a t . But we believe that the CSX operating plan i s 

10 going to improve the s i t u a t i o n over the status quo. 

11 Mr. Snow spoke about Chicago i n his 

12 opening. Mr. Lyons j u s t spoke about i t . The Chicago 

13 terminal area i s c r i t i c a l f o r the success of the CSX 

14 operating plan. The c a p i t a l improvements that have 

15 been planned i n the Chicago area approach $100 m i l l i o n 

16 d o l l a r s . 

17 Very c a r e f u l analysis went i n t o devising 

18 the t r a f f i c flows through the Chicago terminal area, 

19 and that includes through the Four C i t i e s consortium 

20 area which i s on the eastern side of the Chicago 

21 terminal area. 

22 Even though there are substantial 
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improvements being made that w i l l allow the flows t o 

occur much more e f f i c i e n t l y , there are not going t o be 

substantial t r a f f i c increases on the lines i n the Four 

C i t i e s . 

The l i n e that i s of p a r t i c u l a r concern to 

the Four C i t i e s i s the BOCT l i n e from Pine Junction to 

Calumet Park. Under our o r i g i n a l operating plan, we 

were expecting a 5.7 t r a i n a day increase. Now, I 

understand that the Four C i t i e s i s saying that no 

increase i s acceptable, but t h i s i s not a big increase 

on a double track signal l i n e . 

This i s the CSX main l i n e i n t o Chicago. 

Nevertheless, we met w i t h the Four C i t i e s , we reviewed 

t h e i r f i l i n g s , we understood t h e i r concerns. And we 

went back to our operating plan and we found a way to 

put an ad d i t i o n a l t r a i n over the Lakefront l i n e and we 

moved a couple of t r a i n s down to the alternate Conrail 

Porter Branch. 

And so we believe now our projected 

increase on the BOCT l i n e i s about two t r a i n s rather 

than about s i x t r a i n s . But the issue i s r e a l l y not 

the number of t r a i n s . That obviously i s one component 
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1 ot t r a f f i c delay. 

2 But the e n t i r e CSX plan f o r Chicago i s 

3 designed to move that t r a f f i c more quickly through the 

4 Four C i t i e s . And we expect t o achieve speed increases 

5 over the BOCT that are going to more than o f f s e t any 

6 s l i g h t increase i n t r a f f i c . 

7 We t r u l y believe we are going to be 

8 improving the s i t u a t i o n i n the Four C i t i e s . And we 

9 have every i n t e n t to make these c a p i t a l and operating 

10 plan improvements because i t ' s i n our economic 

11 i n t e r e s t t o do so. 

12 But I understand that the Four C i t i e s say 

13 that they want acc o u n t a b i l i t y . We believe the 

14 recommendations i n the Final Environmental Impact 

15 Statement provide that accountability. There are 

16 de t a i l e d recommendations i n condition 24 that we are 

17 w i l l i n g to l i v e by, but they do provide 

18 accountability. 

19 There i s a clear expectation that we are 

2 0 going t o make those improvements, both c a p i t a l and 

21 operational; that we're going t o get those t r a i n s 

22 through the Four C i t i e s . Part of condition 24 i s that 
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1 we need t o s i t down and meet with the Four C i t i e s on 

2 a regular basis. 

3 Mayor White, t a l k i n g about the settlement 

4 i n Cleveland, spoke about a s i m i l a r provision i n our 

5 settlement w i t h Cleveland that he c l e a r l y thought was 

6 not j u s t window dressing but was a re a l benefit i n 

7 making sure that the problems i n Cleveland are 

8 resolved. 

9 We believe that the s i m i l a r approach i n 

10 the Four C i t i e s w i l l ensure that we are held 

11 accountable; that they w i l l be able to measure the 

12 progress and see what i s happening. 

13 One proposal f o r accountability that we 

14 seriously disagree with i s a proposal that there 

15 should be a cap on the number of t r a i n s on our BOCT 

16 l i n e . Such a condition would be unprecedented. The 

17 Board, as you know, i n UP/SP imposed temporary caps i n 

18 two s i t u a t i o n s pending f u r t h e r environmental review of 

19 impacts on those l i n e segments. 

2 0 The Board had to do that because i t has 

21 done an environmental assessment rather than an 

22 environmental impact statement. This i s a very 
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1 d i f f e r e n t s i t u a t i o n . 

2 The FEIS concludes or recommends that the 

3 Board not impose such a condition because CSX needs to 

4 maintain routing f l e x i b i l i t y as i t implements i t s 

5 operating plan, and we wholeheartedly concur wit h that 

6 recommendation. 

7 I could not say -- express t h i s point more 

8 c l e a r l y than the FEIS does at page 5-69 i n r e j e c t i n g 

9 the notion of t r a i n caps as an a c c o u n t a b i l i t y device. 

10 The FEIS says "the Board licenses r a i l r o a d s as common 

11 c a r r i e r s , meaning that r a i l r o a d s are required to 

12 accept goods and materials f o r transport from a l l 

13 customers upon reasonable recjuest and at a reasonable 

14 rate." 

15 "The Board does not regulate how many 

16 t r a i n s the rai l r o a d s operate or where they can 

17 operate. Railroads are able t o operate as many t r a i n s 

18 as they need i n order to serve t h e i r customers." 

19 We wholeheartedly concur w i t h that 

20 statement. 

21 There i s no basis f o r mandating that CSX 

22 r e h a b i l i t a t e that out of service p o r t i o n of the IHB 
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1 that i s part of the Four C i t i e s ' a l t e r n a t i v e routing 

2 plan. There i s no demonstrated impact that would 

3 j u s t i f y the imposition of a $4 m i l l i o n d o l l a r 

4 condition. 

5 As I have stated, CSX i s already investing 

6 almost $100 m i l l i o n d o l l a r s i n the Chicago terminal 

7 area, the purpose being to get the t r a f f i c through. 

8 This i s what i s going to benefit the Four C i t i e s on 

9 t h e i r BOCT l i n e . 

10 There i s also no basis f o r p r o h i b i t i n g the 

11 r e a c t i v a t i o n of the Ft. Wayne l i n e . Now we understand 

12 that t h i s may mean that there are some ad d i t i o n a l 

13 crossings that are being reactivated, but t h i s i s 

14 going to be to the benefit of the Four C i t i e s on the 

15 BOCT l i n e . 

16 The point of the Ft. Wayne l i n e 

17 r e a c t i v a t i o n i s t o provide a separate route f o r the 

18 slower moving t r a f f i c i n t o the Chicago terminal area. 

19 We want t o use our B&O and the B r r f o r the fast 

20 moving intermodal t r a f f i c and the merchandise t r a f f i c . 

21 We want to get the u n i t t r a i n s o f f that 

22 l i n e and we want to put them on the Ft. Wayne l i n e . 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N W. 
(202) 234-4433 WASHINGTON. D C. 20005-3701 www neakgroH.com 



453 

1 This i s going to benefit the Four C i t i e s on the BOCT 

2 l i n e which i s the l i n e that i s of primary concern t o 

3 them. 

4 The a l t e r n a t i v e that they proposed i n l i e u 

5 of a c t i v a t i o n of the Ft. Wayne l i n e i s not feasible. 

6 This i s the conclusion of the Final Environmental 

7 Impact Statement a f t e r c a r e f u l review, a f t e r f i e l d 

8 v i s i t s , and we wholeheartedly concur. 

9 We j u s t don't believe i t ' s feasible, 

10 So f o r a l l of these reasons, we stand here 

11 w i l l i n g t o undertake the many aspects of condition 24, 

12 We w i l l continue to work wit h the Four C i t i e s . We 

13 understand t h e i r concerns. But we believe that t h i s 

14 transaction, as we have presented i t and as the Board 

15 - - o r as the section of environmental analysis has 

16 recommended that i t be conditioned, i s adequate to 

17 s a t i s f y t h e i r concerns, 

18 I would l i k e to address b r i e f l y the east 

19 of the Hudson matters. The commercial aspects of t h i s 

20 proposal have been discussed. I would l i k e simply to 

21 correct one fa c t u a l mistake and the premise f o r the 

22 claim that t h i s transaction as we have proposed i t 
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1 w i l l exacerbate t r a f f i c congestion and a i r p o l l u t i o n 

2 i n the New York City area, 

3 And again, I would r e f e r the Board to the 

4 Final Environmental Impact Statement. There's a very 

5 clear analysis of the math there which I w i l l go 

6 through very b r i e f l y i n Appendix H. None of the 

7 people speaking on the east of the Hudson issue have 

8 asserted that the analysis i n Appendix H i s i n c o r r e c t . 

9 And I think they cannot because Appendix 

10 H i s not inco r r e c t . Essentially the -laim of 

11 increased congestion i n the New York City area comes 

12 out of the reports i n our operating plan that we are 

13 expecting combined i n the four intermodal f a c i l i t i e s 

14 i n northern New Jersey about an a d d i t i o n a l 640 

15 truckloads a day. 

16 I f you mu l t i p l y that by two f o r two truck 

17 t r i p s f o r each load, you get 1,280 truck t r i p s that 

18 are projected to be added i n the northern New Jersey 

19 area as a r e s u l t of t h i s transaction, 

20 Congressman Nadler assumes that 1,000 of 

21 these trucks are going to cross the George Washington 

22 Bridge i n t o New York, This i s not correct, A high 
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1 proportion of these trucks go t o warehouse 

2 d i s t r i b u t i o n centers and ports i n northern New Jersey, 

3 They never cross the George Washington 

4 Bridge i n t o New York. But even assuming that 1,000 

5 trucks a day are going over the George Washington 

6 Bridge i n t o New York, t h i s i s not new f r e i g h t to the 

7 New York City area. 

8 This i s simply f r e i g h t t h a t , rather than 

9 taking i t s e n t i r e journey on a truck, i s going to go 

10 part way on a truck and part way on a t r a i n , 

11 So as the section of environmental 

12 analysis c o r r e c t l y analyzed, the question i s whether 

13 that f r e i g h t , when i t goes part way on a t r a i n rather 

14 than a l l the way on a truck, how does that a f f e c t the 

15 l o c a l t r a f f i c patterns? 

16 What i t would do i n c e r t a i n circumstances 

17 i s p u l l some of the t r a f f i c that was moving north of 

18 the c i t y over the Tappanzee Bridge -- p u l l that 

19 t r a f f i c south so i t would go over the GW Bridge i n t o 

20 the intermodal terminals that are located w i t h i n a 

21 couple miles of the GW Bridge, 

22 The FEIS estimates how many trucks are 
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1 being p u l l e d down t h i s way to the intermodal terminals 

2 i n northern New Jersey, and they estimate a maximum of 

3 253 trucks a day. And they emphasize t h i s i s a very 

4 conservative maximum estimate, 

5 CSX had -- when t h i s issue came up, we 

6 went back i n t o our diversion studies, which i s another 

7 way of looking at t h i s , and t r i e d to look at exactly 

8 what was coming from New England, the o r i g i n 

9 d e s t i n a t i o n pairs, to figure out what was going over 

10 the Tappanzee and to look at i t that way and f i g u r e 

11 out what we would be p u l l i n g down over the GW Bridge 

12 to these northern New Jersey intermodal terminals. 

13 We came up with about s i x trucks a day, 

14 The average d a i l y t r a f f i c on the George Washington 

15 Bridge i s 265,342 vehicles. Even at 253 trucks added 

16 to that bridge, that's ,09% increase i n t r a f f i c . This 

17 i s simply a de minimis e f f e c t , 

18 This i s not a serious e f f e c t on t r a f f i c or 

19 a i r q u a l i t y i n the New York area, 

20 The Final Environmental Impact Statement 

21 could have gone a step further, which i t didn't need 

22 t o do, but that i s that some of the trucks that are 
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1 coming down out of New England and over the GW Bridge, 

2 because of the advantages of our transaction, we are 

3 going to be d i v e r t i n g those trucks o f f the highway i n 

4 Massachusetts t o the intermodal terminals i n Beacon 

5 Park, Worcester and Springfield. 

6 So trucks that would be going over the GW 

7 Bridge won't anymore because we're going to put them 

8 on t r a i n s i n Massachusetts and they w i l l head to 

9 Albany and on t h e i r merry way on the t r a i n s and never 

10 come through the New York City area. 

11 Now I think part of the argument of east 

12 of the Hudson i s somewhat d i f f e r e n t . I t ' s not a claim 

13 that our operating plan i s going to exacerbate the 

14 e x i s t i n g s i t u a t i o n , but the statement that i f CSX does 

15 develop the business east of the Hudson River or i f , 

16 under t h e i r plan, whomever developed the business, 

17 then there would be fewer trucks east of the Hudson 

18 and that would improve the s i t u a t i o n . 

19 We can't -- I mean, that's true. But that 

20 goes to the merits issue and that i s a suggestion that 

21 things improve. 

22 So I think that j u s t needs to be 
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1 separated, the claim that t h i s transaction w i l l make 

2 things worse, which i s demonstrably f a l s e , from the 

3 statement which i s true, that i f the business i s 

4 developed east of the Hudson, then that would remove 

5 trucks and improve the s i t u a t i o n . 

6 CHAIRMAN MORGAN: So when I was having the 

7 dialogue e a r l i e r on t h i s point then, I remember asking 

8 whether the proposal would take trucks o f f the road 

9 and the answer was we l l , not i n the New York City 

10 area. 

11 I don't know i f you heard that answer, but 

12 do you have a response to that? 

13 MS. SPRAGUE: I wasn't sure i f the answer 

14 was whether our proposed transaction would take trucks 

15 o f f the road. That's how I understood the question. 

16 I th i n k that may be how the speaker understood the 

17 question. 

18 Well, I shouldn't speak f o r the speaker. 

19 I'm not sure. 

20 CHAIRMAN MORGAN: Well, l e t me ask you the 

21 question that I thought I was asking him and then see 

22 what your answer i s . 
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1 And what I was asking him was, does the 

2 proposal before us take trucks o f f the road i n the New 

3 York City area? 

4 MS. SPRAGUE: I think --

5 CHAIRMAN MORGAN: Because i f the basis f o r 

6 the east of the Hudson i s get more trucks o f f the 

7 road, --

8 MS. SPRAGUE: Right. 

9 CHAIRMAN MORGAN. -- I was t r y i n g to say 

10 we l l even without the east of the Hudson, are trucks 

11 g e t t i n g o f f the road i n the New York City area? 

12 MS. SPRAGUE: I guess the question would 

13 be the balance between the number of trucks that we're 

14 expecting t o d i v e r t to the intermodal f a c i l i t i e s i n 

15 Massachusetts as opposed to the -- when you t a l k about 

16 the area, you have to t a l k about r i g h t about, you 

17 know, the George Washington Bridge in the New York 

18 City area versus the number of additional trucks that 

19 you would be p u l l i n g down to go to the intermodal 

2 0 terminals i n northern Jersey. 

21 And I can't give you a q u a n t i f i c a t i o n . We 

22 d id quantify the number that we thought we would 
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1 a c t u a l l y be p u l l i n g down over the George Washington 

2 Bridge of six, and I think i t ' s f a i r to say that we're 

3 expecting to d i v e r t more than s i x to our intermodal 

4 terminals i n Massachusetts a day, but I don't have a 

5 q u a n t i f i c a t i o n f o r you on th a t . 

6 I would l i k e to turn now to issues raised 

7 by various representatives and residents of the State 

8 of Ohio. The f i r s t i s the proposal of the Ohio Rail 

9 Development Commission f o r the corri d o r approach to 

10 the grade crossing warning system upgrades. 

11 This i s a proposal that we are i n 

12 agreement with. We have been working wit h Ohio since 

13 l a s t summer and that work has culminated i n t o very 

14 important agreements. Last November we signed an 

15 agreement f o r upgraded warning systems between 

16 Greenwich and the Indiana-Ohio state l i n e , 

17 Conrail also entered i n t o an agreement f o r 

18 upgrading warning systems between Berea and Greenwich, 

19 which i s a l i n e segment that i s going to be 

20 experiencing a substantial increase i n t r a f f i c , 

21 We pushed ahead with these agreements 

22 because we understood that upgrading the warning 
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1 systems was important. The Ohio Public U t i l i t i e s 

2 Commission, working wit h the r a i l r o a d and the Ohio 

3 Rail Development Commission, did an exhaustive 

4 analysis of every crossing along the l i n e , 

5 And I believe between the two agreements 

6 that 70 crossings are going to be upgraded as 

7 spe c i f i e d by the corridor agreement. 

8 I wanted to emphasize that t h i s approach 

9 i s not designed to have us upgrade fewer crossings. 

This i s not something we're doing to t r y to save 

11 money. We are going t o be paying a substantial share 

12 to upgrade many, many more crossings than were 

13 i d e n t i f i e d i n the Final Environmental Impact 

14 Statement. 

1^ And we agree that applying t h i s corridor 

16 approach t o some of the other l i n e segments i n Ohio 

17 that are going t o experience t r a f f i c increases as a 

18 r e s u l t of the transaction i s the appropriate thing to 

19 do. 

So we do agree w i t h the recommendation of 

the State of Ohio i n that regard. I believe they 

22 suggested 120 day period to forge ahead, and CSX and 
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1 I understand NS are both agreeable to that 

2 recommendation. 

3 I f we're not able to reach agreement, i f 

4 there's some problem, we would a n t i c i p a t e reporting 

5 back to the Board. I would point out that condition 

6 eight, which provides the s p e c i f i c l i s t of grade 

7 crossings, has a two year provision f o r completion. 

8 So there's no c o n f l i c t between these 

9 provisions. I would see i t as an acceleration of that 

10 process i n the State of Ohic. 

11 Now when we get to grade separations, 

12 however, the proposal was made t o have a f u r t h e r one 

13 year review period f o r f u r t h e r negotiations on the 

14 grade separations. This i s not a procedure that we 

15 believe needs t o take place imder the auspices of the 

16 Board. 

17 The FEIS exhaustively analyzed crossings 

18 on a l l the l i n e segments that we're expecting 

19 increases, looked at de t a i l e d information about 

2 0 t r a f f i c flows, and made a recommendation wit h respect 

21 to a grade separation i n Indiana. 

22 As was pointed out, there were no 
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1 reconunendations f o r grade separations i n Ohio. Now, 

2 of course, our settlements w i t h various communities i n 

3 Ohio included provisions under which CSX and NS 

4 undertook s u b s t a n t i a l l y greater than the usual 

5 proportion f o r funding. 

6 VICE CHAIRMAN OWEN: Are those under 

7 passes or overpasses? 

8 MS. SPRAGUE: Well, I know s p e c i f i c a l l y at 

9 Berea that was an issue and that under passes were 

10 agreed upon, at least f o r Bagley Road. Front Street 

11 too? 

12 And Front Street as w e l l . I'm a f r a i d I 

13 can't speak to the --

14 VICE CHAIRMAN OWEN: What was the 

15 estimated cost, j u s t round numbers? Do you have any 

16 idea? 

17 MS. SPRAGUE: Front Street was $25 and 

18 Bagley was $18. 

19 VICE CHAIRMAN OWEN: $27 m i l l i o n ? Pretty 

20 healthy. 

21 Thank you. 

22 MS. SPRAGUE: I am not p o s i t i v e of the 
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1 precise number, but I believe that there have been i n 

2 the neighborhood of 50 proposals f o r grade separations 

3 i n the State of Ohio alone. Now you asked f o r the 

4 cost of these crossings -- were $18, $27 m i l l i o n . 

5 Even taking $10 m i l l i o n d o l l a r s as an 

6 average cost of a grade separation these days, we're 

7 t a l k i n g about $500 m i l l i o n d o l l a r s . We don't know 

8 what Ohio has i n mind f o r the r a i l r o a d share of t h a t . 

9 But presumably, because they're seeking Board 

10 auspices, they were t h i n k i n g of more than the 

11 t r a d i t i o n a l 5% r a i l r o a d share. 

12 And t h i s i s something that i s not 

13 agreeable to CSX, and I believe I can speak f o r NS i n 

14 that regard as well 

15 We think that the Board has gone as f a r as 

16 i t should go i n terms of environmental m i t i g a t i o n ; 

17 that to s t a r t g e t t i n g beyond what the FEIS recommended 

18 would be unduly burdensome on t h i s transaction that 

19 bring s i g n i f i c a n t environmental benefits. 

20 There would be no basis f o r doing a 

21 f u r t h e r study and reporting back to the Board. We see 

22 t h i s as a very d i f f e r e n t s i t u a t i o n from the grade 
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1 crossing warning device upgrade s i t u a t i o n where there 

2 r e a l l y i s an expertise to bring to bear that we 

3 believe the state agencies have i n i d e n t i f y i n g the 

4 p a r t i c u l a r crossings f o r upgrade and i d e n t i f y i n g 

5 crossings that should be closed, which i s something 

6 the Board has not gotten i n t o , but the l o c a l agencies 

7 and the state agencies can make those decisions. 

8 But the grade separations are b a s i c a l l y a 

9 matter of p r i o r i t i z i n g t h i s extraordinary cost w i t h i n 

10 the state. And we do not agree to a f u r t h e r process 

11 under the Board's auspices. We don't v o l u n t a r i l y sign 

12 up f o r that, I should say. 

13 Congressman Boehner spoke here i n support 

14 of the transaction. He acknowledged the s i g n i f i c a n t 

15 investment that CSX was making i n Ohio including 

16 W i l l a r d Yard, Collingwood Yeird and other investments. 

17 He didn't even address the benefits of the 

18 settlements that we had made, but substantial money 

19 f o r grade separations i s going t o be going t o the 

20 State of Ohio through these settlements. 

21 He asked the Board not t o f u r t h e r encumber 

22 the transaction w i t h burdensome conditions. And, i n 
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1 our view, an extensive program of b u i l d i n g r a i l r o a d 

2 funded grade separations i n Ohio would c e r t a i n l y 

3 q u a l i f y as such a burdensome condition, 

4 Okay, I am informed that our truck 

5 diversion study shows that about 21,000 truckloads 

6 w i l l be diverted to r a i l f o r t r a f f i c moving between 

7 cen t r a l New England and the southeast. And we would 

8 expect a substantial percentage of t h i s t r a f f i c i s 

9 today moving by truck through the New York Ci t y area. 

10 Thank you. 

11 Okay, VRE -- I'd l i k e t o point out t h a t , 

12 when we opened t h i s hearing yesterday. Congressman 

13 B l i l e y and Senator Warner from the State of V i r g i n i a 

14 both came here to express t h e i r complete support f o r 

15 t h i s transaction. 

16 They expressed no reservation that the 

17 transaction would have a deleterious e f f e c t on VRE. 

18 And we think that's because there w i l l be no such 

19 e f f e c t . Congressman B l i l e y , i n p a r t i c u l a r , spoke 

20 about the benefits to V i r g i n i a of removing 26,000 

21 truckloads from the highway. 

22 A l o t of these truckloads are going to be 
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1 coming from 1-95 and onto the CSX l i n e from Richmond 

2 t o Washington. We agree wit h Congressman B l i l e y that 

3 t h i s i s a great benefit from t h i s transaction. 

4 These addit i o n a l t r a i n s though i s what VRE 

5 has been here complaining about. We don't believe 

6 that VRE i s seeking narrowly t a i l o r e d conditions. I n 

7 e f f e c t , what they are t r y i n g to do i s have the Board 

8 r e w r i t e t h e i r contract to s h i f t r e s p o n s i b i l i t y from 

9 them to CSX f o r building a d d i t i o n a l capacity on the 

10 D.C.-Fredericksburg l i n e . 

11 Under t h e i r contract, they have 

12 o b l i g a t i o n s f o r paying f o r that additional capacity i f 

13 they want to expand t h e i r service. I'd also point out 

14 that FRA i s presently working on the Washington-

15 Richmond co r r i d o r transportation plan. 

16 This i s a long term program of the 

17 capacity improvements with federal-state funding 

18 designed to reduce running time and increase service 

19 frequency of inner c i t y passenger and commuter r a i l 

20 service. 

21 The FEIS, a f t e r thorough analysis, 

22 c o r r e c t l y concluded that there would be no adverse 
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1 e f f e c t from t h i s transaction, l e t alone an e f f e c t that 

2 would warrant t h i s kind of extraordinary r e l i e f of 

3 s h i f t i n g r e s p o n s i b i l i t y f o r these kinds of capacity 

4 improvements f o r passenger service to CSX as a 

5 condit'-'n of t h i s transaction. 

6 In answering your e a r l i e r question about 

7 discussions with /̂RE, we are i n constant discussion 

8 w i t h VRE. Last summer, CSX hired Paul Weistrup, the 

9 former president and CEO of Amtrak, as our coordinator 

10 f o r passenger r e l a t i o n s . 

11 And CSX has experience presently w i t h 

12 passenger service -- VRE, of course, and our MARC 

13 service. But i n l i g h t of the increased r e l a t i o n s h i p 

14 i n Philadelphia and Boston and New York, New Jersey 

15 areas, Paul was hired. 

16 He has been doing an excellent job. He i s 

17 i n constant communication with VRE. I think his 

18 commitment has resulted i n the excellent on time 

19 performance that VRE has teen achieving over the l a s t 

20 number of months. 

21 Last summer they did have a hard time when 

22 we had an accident that took out the signaling system. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND A'/E.. N.W. 
(202) 234-M33 WASHINGTON. D C. 20005-3701 www neakgrou.com 



469 

1 But the work that has gone on since then to get r i g h t 

2 on top of problems and make sure things operate 

3 smoothly has r e a l l y paid o f f . 

4 And VRE has been having excellent on time 

5 service. Their management sends CSX complimentary 

6 l e t t e r s on a regular basis. And we look forward t o a 

7 continued good r e l a t i o n s h i p with VRE. 

8 Here again, the FEIS recognizes that good 

9 management and commitment w i l l go a lorg way towards 

10 ensuring that the commuters run on time, and I t h i n k 

11 that i s very amply demonstrated here, 

12 The American Public Transit Association 

13 came with what I take to be t h e i r very broad 

14 l e g i s l a t i v e agenda. We th i n k everything they are 

15 asking f or goes f a r beyond anything that's an 

16 appropriate condition of t h i s transaction, 

17 I would j u s t point out b r i e f l y that f i v e 

18 of i t s members support t h i s transaction. The Nass 

1.9 Transit Administration of Maryland, the MBTA, Chicago 

20 Metro, New Jersey Transit and SEPTA a l l support t h i s 

21 transaction. 

22 APTA as' "id f o r what seemed to be a broad 
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1 oversight of commuter performance and pointed to the 

2 Amtrak settlement. We don't believe that that i s 

3 appropriate. This Board does have r e s p o n s i b i l i t y f o r 

4 c e r t a i n matters r e l a t i n g t o Amtrak, and I think i t i s 

5 appropriate and that i s part of the settlement, that 

6 the Board would consider the on time performance of 

7 Amtrak i n the oversight period. 

8 But we don't believe that that i s 

9 appropriate to extend to the commuters. As the 

10 f r e i g h t railroads have been g e t t i n g out of the 

11 commuter business over the l a s t 30 years, t h i s Board 

12 has also been g e t t i n g out of the business of 

13 supervising the commuter-freight r e l a t i o n s h i p . 

14 That i s a matter that's l e f t arms length 

15 negotiation and we believe that the transaction does 

16 not change th a t , 

17 I had a response to ASHTA Chemical. I 

18 don't know i f you want to hold on j u s t another minute 

19 t o hear that. 

2 0 CHAIRMAN MORGAN: Go r i g h t ahead. 

21 MS. SPRAGUE: There i s an answer to ASHTA. 

22 ASHTA --
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1 CHAIRMAN MORGAN: Since I asked a question 

2 about i t . 

3 MS. SPRAGUE: ASHTA brought the 

4 environmental concern i n t o t h i s case i n A p r i l of t h i s 

5 year f o r the f i r s t time. 

6 And they d id so i n response to a 

7 supplemental notice of the section of environmental 

8 analysis i d e n t i f y i n g the Norfolk Southern l i n e segment 

9 between Buffalo and Ashtabula as the l i n e segment that 

10 was g e t t i n g increased hazardous materials t r a f f i c . 

11 And that notice asked f o r comment, and 

12 ASHTA's comments were f i l e d i n response t o th a t . 

13 Prior to that comment, ASHTA had been seeking 

14 reciprocal switching s t r i c t l y on competitive grounds. 

15 The story with ASHTA i s that, presently, 

16 a l l of t h e i r t r a f f i c does go from Ashtabula t o Buffalo 

17 t o be c l a s s i f i e d . Most of i t goes on i t s way to the 

18 east from there, but some of i t does get put on 

19 through t r a i n s i n Buffalo that then t r a v e l back t o the 

20 southwest through Ashtabula and on t h e i r way. 

21 This was not always the case. We inquired 

22 of Conrail when the ASHTA issue was raised i n A p r i l as 
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1 t o what the s i t u a t i o n was, and they informed us that 

2 they didn't always do i t that way. 

3 But there were service problems, and they 

4 found that once they s t a r t e d j u s t taking i t a l l to 

5 Buffalo and c l a s s i f y i n g i t there, they got i t on i t s 

6 way and t o the destination much faster, more 

7 e f f i c i e n t l y . 

8 There i s -- i n our operating plan, we 

9 simply propose, f o r purpose of t r a f f i c figures, t o do 

10 things the way Conrail was doing them. But there i s 

11 nothing about t h i s transaction that requires CSX t o 

12 talie ASHTA's f r e i g h t t o Buffalo f o r c l a s s i f i c a t i o n . 

13 CSX may well f i n d i t more appropriate as 

14 i t works with ASHTA t o take i t s f r e i g h t bound f o r the 

15 south and west t o W i l l a r d or to Indianapolis f o r 

16 c l a s s i f i c a t i o n . Now that ASHTA apparently has t h i s 

17 concern about having i t s f r e i g h t go and come back f o r 

18 -- and I'm not making l i g h t of i t , 

19 I mean, one shouldn't haul f r e i g h t around 

20 f o r no good reason, p a r t i c u l a r l y hazardous materials. 

21 But i f that i s r e a l l y a concern of t h e i r s , then CSX i s 

22 more than w i l l i n g to meet wi t h them and t a l k to them 
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1 about how they wish t o have t h e i r f r e i g h t c l a s s i f i e d . 

2 And we're more than w i l l i n g to work wit h 

3 them on th a t . So there i s nothing about t h i s 

4 transaction that i s causing hazardous materials t o be 

5 hauled over c i r c u i t o u s routings and we're happy to 

6 work wit h them. 

7 No condition of the nature that they have 

8 requested i s warranted on any environmental basis. 

9 CHAIRMAN MORGAN: ^Vnything else? 

10 MS. SPRAGUE: I think that's i t . 

11 CHAIRMAN MORGAN: For c l a r i f i c a t i o n , when 

12 i s day one? 

13 MR. LYONS: Day one i s the so-called 

14 closing date, and i t i s the date when Conrail stops 

15 being a separate e n t i t y running t r a i n s of long haul 

16 nature and the two parts of i t are allocated, one of 

17 them to CSX and the other to Norfolk Southern. 

18 CHAIRMAN MORGAN: But when i s that date? 

19 (Laughter.) 

2 0 I need to know the date --

21 MR. LYONS: When i s i t going to be? 

22 CHAIRMAN MORGAN: --SO that I know what 
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1 i t i s . 

2 MR. LYONS: I'd l i k e t o know myself. 

3 There are conditions -- there i s no f i x e d 

4 date f o r i t . Under the NIT League settlement, we w i l l 

5 not go t o day one, which i s the closing date, u n t i l 

6 there are a l l necessary labor agreements and u n t i l a l l 

7 the management information systems are i n place to the 

8 extent necessary t o have an orderly day one, 

9 There i s also, as set f o r t h i n one of the 

10 p e t i t i o n s that was f i l e d back a week or so ago, the 

11 matter of s o r t i n g out the contracts and g e t t i n g that 

12 part of the operations ready, 

13 And exactly when that w i l l a l l be known 

14 and when that w i l l be done i s hard t o guess. There 

15 w i l l be a period where, i f the transaction i s 

16 approved, the two w i l l be i n control of Conrail; that 

17 the voting t r u s t w i l l terminate. 

18 The two w i l l be i n control of Conrail, but 

19 Conrail w i l l s t i l l be running as an independent --as 

20 a separate r a i l r o a d even though c o n t r o l l e d by the two. 

21 But I cannot give you an estimate with any 

22 r e l i a b i l i t y as to when the closing date, day one, w i l l 
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1 occur. 

2 CHAIRMAN MORGAN: Okay, 

3 MR, LYONS: Do you have a --

4 (Laughter,) 

5 CHAIRMAN MORGAN: He leapt up, I guess he 

6 must, 

7 MR, ALLEN: I would j u s t add to that f o r 

8 Norfolk Southern that we think i t ' s ex«-remely 

9 important that day one happen as quickly as possible, 

10 And we have indeed agreed i n the NIT League settlement 

11 t o make every e f f o r t t o make sure that that happens, 

12 MR, LYONS: Yes, that i s c e r t a i n l y the 

13 case. But exactly when i t i s , we don't know. 

14 CHAIRMAN MORGAN: Okay. Before we close, 

15 l e t me j u s t ask i f you would a l l get us, by close of 

16 business tomorrow, two l i s t s ; one a l i s t of a l l the 

17 part i e s that have withdrawn completely and a second 

18 l i s t of a l l the p a r t i e s that have withdrawn i n part --

19 you know, where some things have been resolved and 

20 some things haven't, 

21 Then we also need a l i s t of what 

22 conditions you want us t o impose by way of settlement 
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1 agreements. In other words, you've entered into 

2 settlement agreements; we need to know which ones 

3 you're recjuesting be imposed since you've entered into 

4 some of these very recently. 

5 If we could have that l i s t and some sort 

6 of description, that would be very helpful by close of 

7 business tomorrow, 

8 I've asked my staff i f there was any other 

9 question that they wanted me to ask and they said no, 

10 -- (laughter) -- which I think i s their message that 

11 we want to go home, and they know I have a habit of 

12 going on and on. But yes, this -- we are finished, 

13 This oral arcpiment i s finished. 

14 I want to thank a l l of you who have 

15 appeared yesterday and today, and those of you who 

16 s t i l l remain in the room. This has been a long two 

17 days, but I think i t has been worth i t . 

18 I know I have been studying this record 

19 for several weeks, but I think we have been able to 

2 0 hone in on some issues in a very productive way the 

21 last two days. We've heard a lot. We've heard from 

22 the Applicants about the benefits of this proposal. 
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1 We've heard from a l o t of other people who 

2 have worked things out with the Applicants as recently 

3 as t h i s morning and who now want t h i s deal. And we've 

4 heard from a l o t of people who want the deal i f they 

5 get some changes. 

6 And these are a l l serious issues, serious 

7 concerns, and we take them seriously. We w i l l be 

8 studying the record f u r t h e r , and then we w i l l decide 

9 t h i s case. We have a voting conference scheduled f o r 

10 next Monday afternoon at 1:00 where we expect to 

11 discuss and vote on the application. 

12 I know we ' l l have another f u l l room w i t h 

13 many of the faces I see tonight again. We have copies 

14 of the press release that explains the d e t a i l s of the 

15 voting conference as you go out the door. 

16 Again, thank you a l l . And I want to thank 

17 the s t a f f who again has been here another long day and 

18 we could not do i t without a l l of you. Thank you. 

19 And we w i l l have a long weekend, and we 

2 0 w i l l be back here on Monday. 

21 (Whereupon, the proceedings were adjourned 

22 at 8:27 p.m.) 
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